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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Second Reading 

Resumed from 1 June. 

MR J.H.D. DAY (Darling Range) [4.21 pm]:  This is an important piece of legislation, particularly for children 
and young people in Western Australia, because it provides for the establishment of a Commissioner for 
Children and Young People.  It is a bill that the opposition will not oppose.  Indeed, we support aspects of the 
bill as far as it goes.  However, we are certainly disappointed that it does not go as far as we in the Liberal 
opposition believe it should and could go if the government were totally committed to establishing a fully 
independent and autonomous Commissioner for Children and Young People. 

It is important to observe that the opposition went to the election in February this year with a clear policy of 
establishing a Commissioner for Children and Young People, with a significant budget of $5 million a year that 
was to be funded as part of the election commitments of the Liberal Party.  In comparison, the amount that the 
government has allocated for the establishment of this position is only $1.5 million a year.  I certainly do not 
contend that simply by spending more money one necessarily gets a better outcome, but it certainly indicates a 
much greater degree of commitment on the part of the Liberal Party in Western Australia to properly resourcing 
and establishing the office of commissioner. 

It is also very important to note that Hon Barbara Scott, member for the South Metropolitan Region in the 
Legislative Council and currently the shadow minister for children, has for quite a number of years been pushing 
for the establishment of such a position in Western Australia.  It was really only because of Barbara’s pushing 
initially, and then the commitment made by the previous Leader of the Opposition, the member for Cottesloe, 
and the Liberal Party more generally, in the lead-up to the last election, that the government has been dragged 
into at least making a half-hearted attempt at establishing a Commissioner for Children and Young People.  
Therefore, we very much need to put on record the strong interest and advocacy that Hon Barbara Scott in 
particular has shown in this area ever since she has been in Parliament, and also the commitment that was made 
by the Liberal Party in the lead-up to the last election.  
It is worth noting also that for quite some time the government opposed the establishment of such a position.  
Indeed, in a media statement in December 2002 in response to recommendations of the Gordon Inquiry into 
Response by Government Agencies to Complaints of Family Violence and Child Abuse in Aboriginal 
Communities in Western Australia, the Premier himself said, among other things, that - 

. . . the Government had given in principle support to all but two of the Gordon Inquiry’s 
recommendations.  These were the appointment of a Children’s Commissioner and a new memorandum 
of understanding between the Government and the Swan Valley Nyungah Community. 

The first of those mentioned is, of course, important in this discussion.  In other words, the Premier said that the 
government would not support the establishment of a Commissioner for Children and Young People.  That was 
also very much the position that was also espoused by the Minister for Community Development until about 
midway through last year, when the public and political pressure just got too much for the government to 
withstand.  Clearly, what was a very good and worthwhile idea prevailed, and as a result the government, the 
minister and the Premier had no alternative but to finally agree to the establishment of a commissioner, albeit in 
a much weaker form than we believe should be the case. 
We are concerned that the bill does not go far enough in two areas.  The first is in establishing the independence 
and autonomy of the office of commissioner, as I will outline a little later.  We believe that there is too much of a 
connection with the government and too much ability for the government to determine the activities of the 
commissioner in the performance of his or her role under this legislation.  Secondly, we are concerned that no 
power is provided in the legislation for the commissioner to be able to investigate individual cases of child abuse 
or other matters of serious concern about an individual child.  We certainly do not believe that it should be the 
usual role of this office to investigate individual cases.  However, on the other hand, we do not believe that the 
ability for the commissioner to investigate a special individual case, should the need arise, should be precluded 
as a result of this legislation.  Unfortunately, that is the situation in the bill before us at the moment. 
It is, of course, extremely important that there be the strongest possible advocacy for children and young people 
in Western Australia and elsewhere.  Nothing is more important in the government’s role, or in the responsibility 
of society generally, than to protect the interests of children and young people in our community.  I am talking in 
particular about those who are not able to exercise their own voice or do not have their own voice because they 
are too young; those who are not in a position to exert pressure as can those who over the age of 18, who are able 
to vote and, by definition, are more educated, generally speaking - that is not always the case, of course - and are 
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in a position to make representations on their own behalf or through collective action.  We are talking about a 
group of people who simply do not have that ability in most cases.  Of course, it may well be that their parents or 
guardians, or other family members or interest groups in the community, who also play a very valuable role, 
speak up for them, as often occurs.  However, it is important that a position be established within the broader 
system of government in this state that will advocate entirely for children and enable their voice to be heard 
when it may otherwise not be heard. 
The functions of the bill are outlined quite well in clause 18 on page 9.  I certainly do not need to repeat all the 
paragraphs of the clause now, except to observe that the reference to being an advocate for children and 
promoting the wellbeing of children is very much a common theme throughout all the details of the functions 
outlined in clause 18.  That is, of course, entirely appropriate.  However, I have mentioned the two areas in 
particular in which this bill is deficient, and they are matters that need to be addressed.  As I have said, we very 
much support the general role of the commissioner in ensuring that there is a strong degree of advocacy for 
children and young people, and that their wellbeing is very much put first by the community and government 
agencies.  Unfortunately, as I have said, this is not a role that is being supported enthusiastically by the 
government.  As a result of the position that was put forward by both the Premier and the minister until about the 
middle of last year, and for other reasons, we now have what I believe is a very half-hearted response by the 
government in introducing this bill, and that has produced legislation that is much weaker than it should be.   
We need to ask why is the government reluctant to put in place legislation that will give the office of the 
Commissioner for Children and Young People much greater powers than are provided for in this bill.  The only 
conclusion we can reach is that the government is concerned that if there is too much scrutiny of government 
agencies, it may expose weaknesses in the government or in government agencies.  Particular ministers, or the 
Premier, may not be individually responsible for those weaknesses, but they are ultimately responsible, because 
they have the ability to put in place strong protections if they choose to do so.  It is clear that the government is 
concerned that if the commissioner is given complete independence to inquire into matters concerning the 
wellbeing of children and young people in this state, the amount of scrutiny will be excessive.   

The office of the Commissioner for Children and Young People should be established in the same way as are the 
office of the Auditor General and the office of the Parliamentary Commissioner for Administrative 
Investigations.  First, the office should have complete independence so that it will not be possible for the 
responsible minister to direct, or sway through consultation, the activities of the office.  Secondly, the office 
should be given the power, as is the case with the offices of the Auditor General and the Ombudsman, to report 
directly to the Parliament, as opposed to reporting through the minister, as is provided for in this bill.   
Tragically, a number of issues concerning individual children in this state have come to our attention in recent 
times.  I do not propose to go through all the individual cases, but they may add up to a systemic problem in this 
state.  They also, as I have said, demonstrate the need for the commissioner to be given the power to investigate 
individual cases in certain circumstances.  A range of other more general issues that affect children and young 
people in this state can be found in the education system, the health system and the community development 
system.  Another, and perhaps less obvious, issue is access to public transport.  The commissioner should also be 
given the power to investigate those issues.   
One particularly important matter that has come to our attention as legislators in the past five or six years, and 
that came to my attention when I was Minister for Health during 1999 and 2000, is the importance of early 
childhood development from the in utero stage until the age of about eight and even later.  That issue has now 
achieved a much greater degree of prominence in the public arena.  Some very good information is now 
available as a result of the work that was undertaken under the leadership of Professor Fiona Stanley at the 
Institute of Child Health Research, and by other investigators and scientists not only in that esteemed 
organisation but also elsewhere in the world.  Some particularly good work has been done in Canada.  We now 
have a much greater understanding of the crucial importance of ensuring that there is a nurturing environment for 
babies both in utero and at an early stage of development.  We know as a result of that work that if a child grows 
up in a poor environment in his or her early years, particularly if there is abuse, neglect, maternal depression, 
parental substance abuse, poor nutrition or poverty, there is a much greater likelihood that the child will not 
develop in the way he or she should.  There is also a much greater likelihood that the child will be more 
vulnerable to a range of problems, such as failure to thrive and failure to learn, and will be at greater risk of 
getting involved in antisocial behaviour in the community and in the criminal justice system.  Therefore, it is 
crucial that we pay greater attention to this important area of early childhood development.  This may well be an 
issue in which the Commissioner for Children and Young People, once appointed, will be interested.  The 
commissioner should be given the power to inquire into these issues and see how well we are doing in Western 
Australia in the area of early childhood development, for example, without being subject to influence by a 
minister.   
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We know that negative stimuli can have a harmful effect on brain development.  We now know also that the 
absence of positive stimuli can also have an important effect on brain development.  It is important for the 
development of young children that they be exposed to the protective effect of positive stimuli.  This area 
requires a greater degree of attention than we are giving it at this time.  This area had begun to receive attention 
before the change of government in 2001.  During 2000 a concerted effort was made to put in place what was 
known as the building blocks program.  I think the name was changed after the current government came to 
office.  That program was piloted in Midland and the great southern area of the state, with the intention of 
expanding it across Western Australia.  It involved home visits on at least one occasion from early childhood 
professionals, child health nurses or social workers.  I am not sure about the current situation; the minister may 
be able to enlighten us when she responds.  However, I know that after the change of government in 2001, a 
great deal of concern was expressed at a senior level - I do not intend to mention names - that the ball had been 
dropped and not enough effort was being put into ensuring that there was an expansion of services in the early 
childhood development area.  This is a crucial area that requires a great deal more attention.  Even if that work is 
being done at the moment, I do not believe it is being given the profile in the community that it should be given.   
A closely related subject that may also be of interest to the commissioner, once appointed, is what is happening 
in this state with the use of what is known as the early development instrument.  That instrument was trialled 
during 2003 in the north metropolitan area.  That is the area north of the Swan River that is roughly equivalent to 
the North Metropolitan Region of the Legislative Council.  It is an extensive area that extends across very 
affluent suburbs, such as those in the electorate of the member for Cottesloe, and along the coast right up to the 
fast-growing suburbs north of Wanneroo and inland, which have much lower income levels.  Some interesting 
work was done by Dr Bret Hart, Sally Brinkman and Sally Blackmore during 2003.  The report was launched 
with a great deal of publicity and was the subject of a front page article in The West Australian in December 
2003.  The report is headed “How Well are we Raising Our Children in the North Metropolitan Area?”  The 
launch of the report was held at the Institute for Child Health Research.  I will not go into all the details of the 
report, but it is interesting, and I believe also quite revealing, to note that of all the children who were surveyed 
as a result of this process -   
The ACTING SPEAKER (Mr P.B. Watson):  Order, member for Peel!  I am enjoying the member for Peel’s 
conversation, but I would prefer to hear from the member for Darling Range.   
Mr N.R. Marlborough:  I worry about your judgment sometimes, Mr Acting Speaker.  Your hearing I do not 
question, but your judgment worries me.   
Mr J.H.D. DAY:  We are not worried, Mr Acting Speaker.  We very much respect your judgment.   
The survey involved children at an early stage of their primary school education.  It was conducted within the 
school environment by teachers who were informed and trained about the sort of information that needed to be 
acquired from children on an individual basis.  The information was not intended to be used on an individual 
basis.  It was intended to be used in a more collective way across particularly localities or suburbs with a view to 
increasing the provision of services where they were needed and identifying the causes of problems in those 
localities or suburbs.  According to one of the methods of assessment used in the survey, 26 per cent of children 
across the north metropolitan area were in some way vulnerable.  Thirteen per cent of children were considered 
to be at high risk of having learning difficulties, as they performed within the bottom 10 per cent in two or more 
of the developmental assessments.  Most people would consider that surprising.  It is a very important issue and 
we need a lot more information and commitment from the government about whether this exercise has been fully 
assessed and whether it will be adopted across Western Australia.  If not, we need to be told why not.  I imagine 
that this area also would be of interest to a Commissioner for Children and Young People.   

For the purpose of the record, an early development instrument is described as a population tool to measure the 
community’s capacity to enable children to reach their full development potential.  It is also used as a measure to 
predict later development in life.  It is something that all members would regard as very important.  I have 
digressed from the main purpose of the bill to outline the areas of importance to illustrate the sorts of areas in 
which a Commissioner for Children and Young People would be interested.   

A related issue is concern about waiting times for young children in their early years to access, in particular, 
speech and occupational therapy.  My understanding is that, again, waiting times have blown out to an 
unacceptable level of between six and 12 months.   

As Minister for Health I visited the Koondoola Child Development Centre and was absolutely amazed to learn 
that the waiting time for speech therapy then was about 12 months.  Children attending that centre are five or six 
years of age and obviously are developing their speech ability and patterns.  It is well known that if they cannot 
communicate, they will not learn properly at school.  Therefore, they are starting off at a disadvantage in the 
early years of their education.  To have to wait six or 12 months just for an assessment by a speech or 



Extract from Hansard 
[ASSEMBLY - Tuesday, 16 August 2005] 

 p3975b-4012a 
Mr John Day; Acting Speaker; Dr Elizabeth Constable; Mr John McGrath; Mr Colin Barnett; Dr Janet Woollard; 

Mr Terry Waldron; Mr Paul Andrews; Mr Martin Whitely; Ms Sheila McHale; Speaker; Mr Max Trenorden 

 [4] 

occupational therapist is absolutely tragic and completely unacceptable.  I put a lot of effort into getting 
additional funding to reduce the waiting time for these services, and I was quite successful.  I understand that 
area within the health system has not been given as great a priority as it should be.  Unfortunately, in the past 
few years we have seen that it is the squeaky wheels that get most of the attention.  In some cases that is 
necessary.  Having been a Minister for Health, I know what it is like.  Equally, there needs to be a sincere 
commitment from people who occupy ministerial positions to not only deal with the noisy interests but also 
identify the real needs that will have long-term benefits.  Ministers must put in effort, time and, where necessary, 
money to ensure that those needs are met.  Unfortunately, under the current health system administration, an 
excessive amount of funds are being used to respond to the noisy interests.  I reiterate that it is equally important 
to deal with the long-term issues and take preventive action where necessary.   

Waiting times for speech or occupational therapy also may be of interest to a Commissioner for Children and 
Young People.  I hope that with the establishment of this office, all these areas will receive some attention and 
be given a greater profile that, most importantly, will result in better outcomes. 

I refer now to the opposition’s concerns about this bill.  We welcome some of the provisions in the bill as far as 
it goes but believe that, in some respects, it is certainly lacking.  In particular, the legislation provides for a 
relationship with the minister that is closer than the opposition believes it need be.  The relationship between the 
Parliament and the commissioner should be the same as the relationship between the Parliament and the Auditor 
General or the Ombudsman.  Also, the legislation should provide the power for the commissioner to report 
directly to Parliament and not be subject to any direction or consultation.  I know the Auditor General consults 
with ministers and makes them aware of reports before they are made public and presented to Parliament.  
Obviously, the Auditor General consults with departments that may be under investigation for one reason or 
another.  In the end, it is the prerogative of the Auditor General to make his decisions about what needs to be 
investigated and what the outcome will be.  He is not subject to any direction or influence that is inappropriate 
on the part of the government.   

The offending clause in the bill is clause 28(2), which states that the commissioner must consult with the 
minister before conducting a special inquiry.  The opposition does not think that is appropriate and will move to 
delete it.  It believes that if the commissioner is given the necessary powers, it is not appropriate to have clause 
28(2) in the legislation.  Also, the opposition is concerned at the inability of the commissioner to investigate 
individual cases in the exceptional circumstances in which that may be necessary.  Clause 22(1) is the offending 
clause in relation to this concern, and it states -  

It is not a function of the Commissioner to investigate or otherwise deal with a complaint made by, or 
any other matter relating to, a particular child. 

The opposition does not believe that it should be routine for the commissioner to investigate particular cases.  
Indeed, the office would be completely overwhelmed if that were to occur.  The commissioner must be given the 
power to investigate matters that may be indicative of a more systemic problem across a government agency or 
an organisation in the community.  It is an unfortunate omission in the bill.   

The opposition will not oppose the bill; it supports it as far as it goes.  Parts of it are in accordance with the 
commitments made by the Liberal Party in the lead-up to the last election  It is certainly a pale imitation of what 
was put forward by the opposition and has been argued for by Hon Barbara Scott and others for a substantial 
period.  Therefore, the opposition is disappointed the bill does not go as far as it believes it should, and it will 
debate some of those aspects further in the consideration in detail stage.  I have no doubt they will be further 
examined when the bill is before the Legislative Council. 

DR E. CONSTABLE (Churchlands) [4.49 pm]:  I have a few comments to make at this second reading stage 
and look forward to the consideration in detail stage, when there will be some interesting debates across the 
chamber.  The Commissioner for Children and Young People Bill will establish a statutory office of a 
Commissioner for Children and Young People.  For years many of us have thought that such an office would be 
a good idea.  Similar arrangements exist in the New South Wales, Queensland and Tasmanian jurisdictions.  I 
understand that the provisions of this bill are largely based on consultation with Queensland and New South 
Wales, although there are interesting differences between this bill and the legislation of those jurisdictions.   

Queensland established its Commission for Children and Young People and Child Guardian in 1996 and has, 
therefore, had almost 10 years’ experience.  The New South Wales Commissioner for Children and Young 
People was established in 1998, while the Tasmanian Commissioner for Children came into effect in 2000.  One 
of the main differences between what is proposed in this bill and the legislation of those three jurisdictions is that 
each of the other jurisdictions has established an independent children’s commissioner and statutory body.  I 
cannot see how the office of the Commissioner for Children and Young People established by this bill will be 
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independent.  I will certainly take up that issue during the consideration in detail stage.  These bodies have been 
established to monitor the wellbeing of children and young people and to advocate their rights, which is also 
what the Western Australian commissioner will do.  A major weakness of this bill is the fact that the office will 
not be independent.  

The idea of having a Commissioner for Children and Young People is not new, as I have already indicated.  
Over the past decade other jurisdictions have dealt with this issue.  Long before the current minister and the 
Gallop government thought that a commissioner was a good idea, Hon Barbara Scott from the Legislative 
Council was a vocal advocate of such an office.  It is my recollection that the ALP did not support the creation of 
this office until quite recently when it was recommended in the 2002 Gordon report.   

Mr C.J. Barnett:  It actually still opposed it after the publication of the recommendations of the Gordon report.   

Dr E. CONSTABLE:  I was getting to that.  The member for Cottesloe is absolutely right.  Until the Gordon 
report, the Labor Government clearly opposed it.  The Gallop government went through a phase of being 
lukewarm about the proposal until just before the last election when it made a big announcement about the 
creation of this office.  A Commissioner for Children and Young People has been a long time coming.  I am 
pleased that we have reached this point.  However, given the recommendations of the Gordon report we could 
have reached this point some time ago.  Recommendation 144 on page 411 of the Gordon report reads -  

The Inquiry recommends that a Children’s Commissioner be established which is independent -  
That is the key word -  

and reports directly to the Premier.   
I believe that such a commissioner should report directly to Parliament because it should be a totally independent 
office.   
The recommendation continues -  

The implementation body should consider the structure and responsibilities of other children’s 
commissioners to decide the most appropriate model for Western Australia.  

Recommendation 145 is interesting, and reads -  

The Inquiry recommends the proposed Children’s Commissioner should have a Deputy 
Children’s Commissioner with responsibility for issues in relation to Aboriginal children.   

I will ask the minister to explain why we have not gone down that path and whether it is still possible to have a 
deputy commissioner within the commissioner’s office.  Given the Gordon report and the work that has been 
done to implement many of its recommendations, it would be ideal to have a deputy commissioner who is 
dedicated to the needs of Aboriginal children.  I urge the minister to consider that.  
A Legislative Council select committee has also come up with some interesting recommendations.  Some of its 
key recommendations have not been included in this bill, which is very disappointing.  In July 2004, the Select 
Committee on Advocacy for Children (Appointment of a Commissioner for Children) made 11 
recommendations.  It is not surprising that it was chaired by Hon Barbara Scott.  It is noteworthy that 
government members in the Legislative Council opposed the creation of the select committee.  As late as the 
middle of last year - 12 months ago - government members opposed the establishment of a select committee to 
look into this issue.  Given that the intervening election has resulted in the bill that is before us today, we can 
question the earlier intent of the government.   

I will briefly consider a few of the select committee’s recommendations.  The most important recommendation, 
of course, is that the commission be autonomous and free from government direction and control.  Again, that is 
a crucial issue and one that has not been dealt with appropriately in this legislation.  Indeed, the minister will be 
able to give considerable direction to the commissioner, and the commissioner will be beholden to the minister 
in a number of ways.  Clause 24 states that the commissioner is not subject to direction from the minister.  
However, clauses 25, 26 and 27 outline the direction that the commissioner must take from the minister and the 
relationship between the minister and the commissioner.  Clause 24 appears to be in direct contradiction to 
clauses 25, 26 and 27.  During the consideration in detail stage, I will ask the minister to explain why it is thus.   
Recommendation 5 of the Legislative Council select committee’s report suggested that the government consider 
a joint parliamentary committee to oversee the commission and the commissioner.  Again, an independent office 
that is answerable to Parliament - and that reports to Parliament - with a committee that oversees the work of the 
commission and the commissioner would have been a good way to go.  Children are very important.  This bill 
goes some way to recognising that, but much of it is pretty soft.  The issue of glue sniffing, drugs and other 
issues, including the sexual abuse of children in the care of the state, are the sorts of issues that must be 
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considered by Parliament.  Parliament must be involved in those issues because they are among the most crucial 
issues that face the community.  This bill sells children short.  Again, I will debate that in more detail with the 
minister at a later stage.  Such a parliamentary committee exists in New South Wales.  By looking at the seven 
years’ experience of the New South Wales model, we can determine whether such a committee has been a good 
idea.  I think it has.  I trust that the Legislative Council’s select committee considered this and decided that the 
way to go would be to follow the good example provided by the New South Wales model.  Again, the minister 
must explain why we have not taken that direction.  
Recommendation 9 of the select committee’s report advises that -  

The Commissioner have the discretion to investigate a complaint from an individual child or 
young person in exceptional cases.   

Under this bill, the commissioner will not be able to consider individual cases.  I refer to an article on the front 
page of last Friday’s The Australian, the headline of which reads -  

Mother robbed of her children by department bungle.   
Some members may have read this article, which describes the appalling mix-up of two people’s files and 
information.  Information in the file of one of the women ended up in the file of the other woman about whom 
the article is written.  Because of the bungle, the children of the woman about whom the article was written were 
taken away from her.  For 18 months the woman fought to get a hearing, a hearing that she is only now getting.  
The article reads -  

The children, aged 11 and 8, were taken from their classrooms by federal police and placed in the care 
of the mother’s former partner, who has a criminal record, a history of drug addiction and is not the 
older child’s biological father.   

What a bungle!  That is the type of extreme case that the Commissioner for Children and Young People should 
be able to consider.  Getting to the bottom of such a case should be done independently of any department.  This 
woman was called a nutter by the bureaucrats in the department that took away her children.  Wherever the 
woman went, no-one would listen to her.  This article is required reading for anyone considering this bill.  
Anyone who read that article would understand the importance of the commissioner being able to look at 
exceptional individual cases such as this, which should be taken out of the hands of any department.  We should 
be giving the commissioner that role, and we should not be hesitating to do so.  As I said, the commissioner will 
not be able to deal with individual cases.  The commissioner will be able to provide information and refer 
people.  In many cases, the commissioner will be referring people back to the same department that they are 
complaining about.  There needs to be a circuit-breaker in many cases.  What about the children who we know 
are being abused in foster care?  Such matters are handled internally by the department.  Those sorts of issues 
should go to an independent authority to be looked at.  The children’s commissioner would be ideal for that 
purpose.  Why did the minister not go down the route of the Queensland model in this instance?  Even if there 
were only the occasional awful case such as the one I just referred to, which was reported in The Australian last 
week, there should be that opportunity.   
Another issue raised by the previous speaker in this debate was the budget for the children’s commissioner.  That 
is another issue on which I would like to hear from the minister in some detail.  The 2005-06 budget allocated 
$1.5 million to the children’s commissioner.  The recommendation of the upper house Scott committee was that 
a yearly budget of $3.5 million would be appropriate.  That was the median budget of similar offices in other 
jurisdictions in Australia and the United Kingdom.  The government’s budget falls well short of that.  If the 
commissioner were given the budget of $3.5 million recommended by the Scott committee, it would equate to 
about $7 for each child in this state.  That is not a huge amount.  Given the sort of budget surpluses we have 
experienced in this state - $1 billion is hanging around - we are talking about a very small amount.  This state 
should be able to afford proper funding for such an office.  There will be a shortfall in what is required.  I note 
that in other jurisdictions, the commissioners’ budgets are supplemented by revenue raised from fees paid by 
applicants who are screened to work with children and from conference fees and things like that.  I would like to 
know whether there will be an opportunity to supplement the budget that has been allocated to the commissioner, 
and whether the minister thinks the budget will be sufficient to do the work of the commissioner.  Perhaps the 
minister could give us some idea of the size of the commissioner’s office; that is, the number of full-time 
equivalent staff it will have and the levels and qualifications the minister would expect of those people.  The 
allocated budget is probably less than half of what will be required.   

The minister has indicated in various media releases and in other ways that the government consulted widely in 
the development of this legislation.  I do not doubt that for a moment.  However, in her press release of 6 
December last year, the minister said that the views of 231 children and young people were taken into account.  I 
would like to know a little more about that.  I know that 149 of the children were aged between nine and 12 
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years, and that 82 young people - there was a distinction between children and young people - between the ages 
of 13 and 25 were consulted.  We would all like to know a little more about this consultation.  How were the 
children selected?  Were they truly representative of children across the state, as not very many children were 
involved?  Who did the consultation?  How much did it cost?  I am very interested to know whether the minister 
received a formal report on that consultation.  If so, will the minister table the report in the house so that it 
becomes a document to which we can all refer? 

I will take up the issue of consultation with children and reporting to children at another time.  However, it 
seems to me that there would be some issues on which we might not want to consult children.  The issues might 
be totally inappropriate to consult children on.  For instance, an investigation might look into some aspects of 
child care for children aged between zero and two.  How can children be consulted on that matter?  Perhaps an 
investigation would be undertaken into the sexual abuse of children in foster care.  That might be a very sensitive 
and inappropriate subject on which to consult children, but this legislation requires consultation.  I am not sure 
that that is necessary or appropriate in every case.  Reporting to children on those issues might be extremely 
difficult.  How could a report be given to infants about their child care?  That rather general requirement perhaps 
needs to be looked at some more.  I support the bill, but there are many aspects of it that need much more 
discussion, and some areas need amendment.   

MR J.E. McGRATH (South Perth) [5.05 pm]:  As mentioned by the member for Darling Range, the 
opposition will not oppose this bill, even though we firmly believe that two amendments should be made to it.  
The opposition has always felt that the state needs a commissioner for children who would be an advocate for the 
children of our state.  This initiative was basically driven by Hon Barbara Scott, and it is good to see Hon 
Barbara Scott sitting in the back of the chamber at the moment.  I know that she has driven this matter for a long 
time.  Even before the world summit for children was held in May 2002, Hon Barbara Scott was very committed 
to and passionate about having a commissioner for children.  Delegates to the world summit for children in 2002 
decided universally to put children first.  It was a defining moment in the place of children in our society.  The 
summit found that a child’s best interests should be paramount in all decisions affecting children, and that 
children must get the best possible start in life, such as through their care.  Their survival, protection and growth, 
combined with the promotion of good health and proper nutrition, were the essential foundations of human 
development.  The summit then talked about the protection of children from harm and exploitation.  That is the 
area we are most concerned about.  Children must be protected against acts of violence, abuse, exploitation and 
discrimination.  While I am on that subject, it is pertinent to look at some statistics on child abuse.  The web site 
of the Australian Childhood Foundation contains a report that was published last year, which states that every 
three minutes in Australia a child is reported as being abused or neglected.  That is an embarrassing statistic for 
our society.  It also outlined that the number of children reported as being abused or neglected in Australia had 
risen dramatically over the 15 years from 1988-89 to 2002-03, from 42 468 to 198 355.  That is something that 
we all need to be very concerned about, and is why we support the government’s introduction of a Commissioner 
for Children and Young People.  However, we have a couple of issues with the bill, and amendments could make 
it even better.   

An incident that hit home to me in July this year involved a pair of runaway foster children who were picked up 
on South Western Highway.  That incident brought home to most people the fact that there are many vulnerable 
children who are in our system, whether they are in foster care or in any other sort of situation, and who are 
being mistreated within their own families.  This incident raised a lot of questions in people’s minds.  A 
transcript of a report on Channel Seven news on 7 July 2005 states - 

A pair of runaway foster children are lucky to be alive after accepting a lift from a stranger who 
allegedly became involved in a high-speed pursuit with West Australian police before slamming into a 
truck and abandoning them.   
Police found the children, a girl aged 11 and an eight-year-old boy, in the wreckage of a car on the 
South West Highway at Byford, a semi-rural suburb of Perth, about 3.30am (WST).   
. . .  
The WA Department of Community Development (DCD) said the pair, who are not related, had run 
away from the Byford home of the girl’s foster family.   
“One carer needed a bit of a break so they placed the boy with the girl and of course that disrupted the 
placement a bit, as children sometimes do, and it is my understanding they absconded during the night,” 
DCD east division director Leah Bonson said.   

The foster family had no idea the children were missing until police advised them of the accident, . . .  
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Most of us have had children.  It would be wrong to blame any foster situation for that series of events, or any 
others that may arise, but this account brings home the point that children are so vulnerable and need some sort 
of advocacy and protection. 

To return to Hon Barbara Scott, after that world conference she arranged for a special summit to be held in 
Fremantle.  It was attended by some 300 people and was addressed by some very interesting speakers, including 
Hon Roger McClay, the Commissioner for Children in New Zealand; Hon David Malcolm; the Chief Justice of 
Western Australia; Professor Fiona Stanley, the director of the Telethon Institute for Child Health Research; 
Prue Walsh, a play environment specialist from Queensland; and Isabelle Adams, an indigenous education 
specialist.  The overwhelming view of everyone at that summit was that Western Australia should have a 
commissioner for children.  That event occurred in 2002 and, as a result, Hon Barbara Scott prepared a bill, 
which was introduced into this place by the then Leader of the Opposition, the member for Cottesloe, who is 
sitting alongside me now.  The bill got very little support from the government and, as was mentioned earlier, the 
Premier even said at one stage that this state did not really need a children’s commissioner. 

Now, less than a year after that bill was rejected by this Parliament, another bill is introduced by the government.  
As I mentioned, the opposition supports this bill.  However, we have reservations on two counts.  Most members 
who have spoken today agree on the first reservation, which is that the commissioner, as provided in this bill, 
will not be totally independent.  A second reservation is that the commissioner will not be able to deal with 
individual cases.  I will refer to the report of the select committee headed by Hon Barbara Scott on those two 
issues.  This is where we are disappointed that the government has not taken notice of that select committee on 
this subject.  Recommendation 3 of the committee states, in part - 

The Committee recommends that the Commissioner and the Commission for Children and Young 
People be independent from Government. Accordingly: 

(a) the Commission for Children and Young People be established by a separate, dedicated Act of 
Parliament; 

(b) the Commission be autonomous, and free from Government direction and control; 

The committee was composed of a government member, Hon Barbara Scott as chair, and a member from the 
Greens (WA), so it was a bipartisan committee.  Recommendation 9 states, in part - 

The Committee recommends that: 

a) the primary task of a Commissioner be the provision of systemic advocacy for all children and 
young people; 

b) the Commissioner have the discretion to investigate a complaint from an individual child or 
young person in exceptional cases;  

As previous speakers have said, we do not want this commissioner to be investigating every case or every 
complaint that is laid on behalf of a child or young person.  That would be an onerous task, and we have 
departments to handle those cases.  Surely, however, in severe cases or in cases in which the department has let a 
young person down, the commissioner should be able to hold an inquiry into that individual case.  However, 
clause 22 of the bill makes it clear that the commissioner is not to have the function of dealing directly with 
complaints or concerns about particular children.  We know that the Department for Community Development 
has three agencies that deal with children, and they do a pretty good job under very trying circumstances, but 
they cannot be successful all the time and they cannot come up with the answers in all situations.  Sometimes a 
situation might require somebody to come in from an independent position to consider the situation and make 
recommendations that the minister can take to these agencies.  The agencies in question are Family and 
Children’s Services, the Family and Domestic Violence Unit and the Office for Children and Young People’s 
Policy.  If these agencies have let a child or young person down, what avenue does that person have if the 
commissioner is required to refer the complaint back to the agency?  This is one flaw in the bill that we urge the 
minister to look at, and we will be asking the minister to make some amendments.  We are sure that a similar 
move will be made in the upper house, from the opposition side.  The spokesperson on children for the Greens 
(WA), Hon Giz Watson, was quoted in The West Australian on 3 June as saying that she would join with the 
Liberals to demand changes to the legislation.  Quoting Hon Giz Watson, the article states -  

“You would think that in this area which has had a great deal of focus recently you would think the 
Minister would not want to jeopardise multi-party support,” she said.  “When the Bill comes to the 
(Legislative) Council we will be making sure that the commissioner is free from both ministerial and 
departmental interference.” 



Extract from Hansard 
[ASSEMBLY - Tuesday, 16 August 2005] 

 p3975b-4012a 
Mr John Day; Acting Speaker; Dr Elizabeth Constable; Mr John McGrath; Mr Colin Barnett; Dr Janet Woollard; 

Mr Terry Waldron; Mr Paul Andrews; Mr Martin Whitely; Ms Sheila McHale; Speaker; Mr Max Trenorden 

 [9] 

The message there is very clear for the minister.  People on this side of the house, and other members of 
Parliament, including the Independents, as we have heard today from the member for Churchlands, say that 
independence is needed in this situation.  Clause 25 empowers the minister to give directions to the 
commissioner about general policies to be followed.  A direction cannot be given in relation to a particular 
matter.  Clause 25(3) states that the commissioner may refuse to follow a general direction in exceptional 
circumstances.  However, if the commissioner refuses to follow such a direction, reasons must be given in the 
commissioner’s annual report.  This is really holding a gun to the commissioner’s head.  The commissioner 
really cannot do anything without reporting to the minister, and without having consultation with the minister, 
even though the commissioner may be planning to hold an inquiry into one of the minister’s departments or 
agencies.  That is basically a flawed system.  How can the commissioner be independent if he or she must 
consult with the minister?  It is certainly not a position like that of the Auditor General or the Ombudsman, both 
of whom we have seen on many occasions hold inquiries without having to consult with the minister, and 
without being instructed by the minister.  

In closing, the opposition will support the bill.  We think the bill is very timely.  The children of Western 
Australia are very important, but there are problems out there in which an independent commissioner should be 
involved.  However, we are concerned that this commissioner will not be totally independent.  We are not saying 
that this will happen with the present minister, but we are concerned that the possibility of, and even simply the 
opportunity for, some sort of government interference creates a flaw in this bill, of which we are otherwise very 
supportive.  I urge the minister to listen to what is being said on this side of the house today, and to take it on 
board and give it consideration.  Only a couple of clauses would have to be changed to give the role of 
commissioner that bit of independence that this Parliament would like to see. 

MR C.J. BARNETT (Cottesloe) [5.20 pm]:  Before I speak about the specifics of the bill, I will make a few 
broad comments about welfare, the raising of children and the role of Parliaments and ministers in that regard, 
because it is pertinent to this issue of establishing a commissioner for children.  I will indulge myself and the 
Parliament by drawing on some of my experiences that relate particularly to education, which I think most 
members would agree is the most important role that we as public figures might play in the development of 
children. 

I was lucky enough to be the Minister for Education for five years.  People are free to have an opinion about 
whether I was a good or a lousy education minister.  However from day one I was conscious of always putting 
the considerations of the children and their education first.  I believe I maintained this throughout those five 
years.  I tried, as far as possible, to keep politics out of it.  This is a political forum, and we should debate 
political issues.  The debates should be robust and we should debate policy issues.  However, it is different when 
talking about a portfolio regarding children.  We have a public duty of care to handle issues relating to children, 
whether they be in education, health or welfare.  Children are vulnerable, and we as leaders in our community 
have a responsibility to make sure that we are supportive of them. 

Some of the current debates on education distress me.  Currently a debate is being held about the pros and cons 
of outcomes-based education.  We should debate that subject in this chamber.  However, I am very distressed 
about the way various protagonists, including the media, are almost pulling down public confidence in our 
education system.  As Minister for Education, I always tried to build confidence in our education system.  I 
never believed for a moment that it was perfect or that it could not be substantially improved.  Most members 
would agree with that.  However, we have a responsibility to not undermine education.  The same could be said 
of child health care and other areas. 

In that same vein - I am not happy to say this - the attitude being taken by the commonwealth government is 
extraordinarily destructive to education.  Some debates should be held.  The commonwealth government is 
entitled to raise issues about literacy and outcomes-based education, and even the flying of the Australian flag if 
that is the most important issue.  However, what I do not like is the attacks being made on the institutions - our 
schools - whether they are government, independent or Catholic.  The divisive approach to education in this 
country is undermining the public’s confidence in education.  Despite our differing politics and policy issues and 
agendas, members of Parliament in all parliaments have a joint responsibility and duty of care to support 
institutions, organisations and people who work with children.  Children are vulnerable.  Unfortunately, 
experience shows that the abuse and neglect of children is more widespread than we would like it to be. 

I will pay particular credit to Hon Barbara Scott, as other members have done.  Parliamentarians can be either 
lucky or unlucky in their careers.  I doubt whether Hon Barbara Scott will be a minister, although she may be; I 
could be wrong.  I doubt also whether many members who have not had the privilege of being a minister in a 
government would have achieved more for a cause they have pursued than has Hon Barbara Scott.  She has 
pursued the issue of early childhood development in many forms.  Although I was the education minister when 
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the universal preprimary program for five-year-olds and kindergarten program for four-year-olds was introduced, 
a bigger share of the credit for that is due to Hon Barbara Scott.  It was her work that set that up.  A moment ago 
she reminded me that today Western Australia is still the only state in the commonwealth that has a universal 
kindergarten program. 

No matter what some people say about literacy levels and numeracy, I believe that rather than going backwards, 
the rate of literacy and numeracy is improving among young people.  No matter how people may view that and 
try to give credit to particular programs or testing or whatever else, in my view, probably the most profound 
factor on early childhood development has been the introduction of the kindergarten and preprimary programs.  
The welfare of children goes far beyond education; it includes health, mental health, physical fitness, obesity, 
playground facilities, parenting opportunities and drugs.  Some things are good and some are bad.  The agenda is 
broader, and that is what the commissioner for children should be about. 

I do not think that the Labor government has given sufficient priority - I hate that word - or emphasis to the 
broad issues for children.  I am sure the minister will tell us that the government instituted the Gordon Inquiry 
into Response by Government Agencies to Complaints of Family Violence and Child Abuse in Aboriginal 
Communities following the tragic death of Susan Taylor.  I recognise that that was an important inquiry that 
played a significant role.  However, I disagree with the government on other matters.  For at least three years this 
government, the Minister for Community Development and the Premier have resisted the establishment of a 
commissioner for children.  They publicly opposed it following the Gordon inquiry and they opposed it again 
following the children’s summit that was organised by the opposition and held in Fremantle.  When I introduced 
legislation into this house on behalf of Hon Barbara Scott to establish this commission, the government was not 
interested in progressing the matter in any way.  There has been continual resistance and opposition from the 
government on this matter. 

The government still refuses to introduce mandatory reporting by qualified professionals, including doctors, 
teachers and nurses, of physical and sexual abuse or neglect against children.  Western Australia is the only state 
that does not provide that protection for its children, yet the evidence is that it is probably a more acute issue in 
this state, particularly in regional and remote areas, than it is elsewhere.  This government abolished the early 
childhood directorate in the Department of Education.  During the five years I spent as Minister for Education, I 
learnt that the one constant piece of stability and structure in the lives of many children from less advantaged 
backgrounds in particular is the school and the school day.  Yet this government took away the early childhood 
directorate, which went beyond education and was interrelated with the Department of Health and other 
agencies. 

I will tell members a story that is off the topic.  The Acting Speaker might guess the school to which I am 
referring.  Occasionally we each do indulgent things.  The most indulgent thing I ever did in any portfolio or role 
I played in my parliamentary career occurred when I visited a school in the southern part of the state in a low-
income area, which was adjacent to a high-income area.  I have been to the fantastic school in the high-income 
area.  It is as good as the schools in my electorate, which are very good.  This incident occurred during the early 
part of my term as the Minister for Education.  This particular school I visited was old, damp and wooden.  The 
principal said to me, “Colin, these kids come from low-income backgrounds.  They feel second rate, and when 
they come to this school, it reinforces that.  That is their perception, which they believe.”  I told the principal - it 
was an indulgent act - I would build a new school, and we did.  We made it a high-tech school that was filled 
with computers.  I have not been back to that school recently, although I did subsequently visit it.  I am willing to 
bet that the children who have attended the new school have achieved better results than the previous 
schoolchildren. 

Another example is a school in the northern suburbs of Perth.  How do we get children to succeed when they 
come from families that for three or four generations have experienced drug abuse and unemployment?  How 
can children be expected to achieve in that environment?  They live in completely dysfunctional families.  I have 
been told that a little boy at that school spent the night sleeping in a playground because he didn’t want to go 
home.  The only piece of stability in his life was the school.  He did not go home at night.  He slept in the 
playground because that was where he felt safe.  I remember those anecdotal stories.  All members of Parliament 
have a responsibility to care for children. 

Previous speakers in this debate have spoken about some of the pros and cons of this legislation to establish a 
commissioner for children.  I support the legislation because at least we are now finally moving to create the 
position.  The current legislation has some deficiencies, and I hope that a future coalition government will 
correct those deficiencies if it gets the opportunity.  I hope also that the government will listen to the debates in 
this house and the upper house and improve this bill.  I again make the point that the commissioner for children 
is not simply about children who suffer from abuse, neglect or disadvantage; it is about all children.  My wife is 
always asking me why the unfortunate kids always get all the benefits.  What about the rest of the kids?  Why do 
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we not do more across the whole community?  This legislation is about not only dealing with the problems 
children face, but also trying to inspire them and do more for them.  We must concentrate on the education and 
health systems, physical fitness, playgrounds and the attitude of the adult community towards children.  We must 
ensure that we do our job to help children develop to their fullest potential.  People talk about the quality of 
opportunity in education and in life.  To me, equality means allowing every boy and girl to develop to his or her 
full potential in every aspect of his or her life.  I hope this Commissioner for Children and Young People can 
help to do that. 

I will briefly restate a couple of comments on what I believe are the two obvious deficiencies of this legislation.  
I cannot understand why the government and the minister would have the legislation drafted in this way.  The 
most obvious failing is the lack of independence.  What is there to be afraid of?  If ministers have a portfolio 
such as community development, or, as we called it, family and children’s services, or education, in which they 
have responsibility for children, they know that they will be faced with some horrific situations.  It is absolutely 
inevitable.  No-one will personally blame the minister of the day about an individual case.  People might say that 
he or she should have taken more action or the policy should be better.  However, surely the minister would want 
the person who looks at these issues from a policy and an improvement point of view to be able to report to the 
Parliament.  Why would a minister want to have his or her paw print on the report?  If I were in the minister’s 
place, the last thing I would want is for that report, which may be uncomfortable, to be given to me for me to add 
comments and then essentially present it.  I would want it to come into the Parliament totally independently so 
that as the minister I could say, “Yes, it’s been done.  It’s independent, it’s accountable, and I’ll do the 
following.”  I would not want to be part of it.  I would want it to be independent, for political self-survival.  I 
urge the minister to think about that, because she will get some horrific cases; there is no doubt about that.  No-
one in this house will be to blame, but our responsibility lies in what we do and how we act on the report.  
Therefore, I do not think the commissioner should be restricted.  The other issue is that the commissioner should 
report to this Parliament and be totally independent, so that, as the report is tabled, the minister can respond in a 
proper ministerial manner according to the Westminster system.  The report should be tabled and the ministerial 
response presented, and then there will be a debate.  In that way we will make better progress. 

The other matter relates to the limitation on the functions and powers.  In particular, as has been mentioned by 
previous speakers, under this bill the commissioner can only monitor and promote the interests of children; the 
commissioner cannot go into the investigation of individual cases.  As Hon Barbara Scott has pointed out and 
will point out again, we do not want the commissioner inundated with thousands of inquiries.  That is not the 
commissioner’s role.  It is the department’s role to deal with individual cases of abuse of boys and girls or 
whatever else.  However, some cases will be extraordinary and exceptional.  In those instances, the 
commissioner will get an inkling that a case is out of the ordinary.  It may lead to something more serious, 
perhaps a systemic problem.  In recent history in Australia, what more glaring example could we have than in the 
Cornelia Rau case, which affected the Department of Immigration and Multicultural and Indigenous Affairs?  
That was the case of a woman with a mental illness who was put in detention, as though she was an illegal 
immigrant.  Although it was an individual case, the investigation of that case, and indeed the associated case of 
the Filipina-Australian lady, whose name I cannot remember, and her deportation when she was an Australian 
citizen, revealed, for the betterment of Australia, Australians and people who come to this country, a systemic 
problem that had existed in that department for years.   

Mr A.D. McRae interjected. 

Mr C.J. BARNETT:  No, they have not fixed it, but we know of the case, and we know of it only because of the 
investigation of those two specific cases; and so it will be in the area of child welfare, whether it be an 
experience in the mental health system or in the education system, a failing in the foster parenting process or 
whatever else.  Some cases will become lead cases in the sense that they expose a problem.  Our responsibility, 
and, in particular, the minister’s responsibility, is to allow that to happen and to allow the commissioner to 
pursue those lines of inquiry independently.  We should not be fearful of what is found.  We should be grateful 
that we have found a problem and that there is a capacity to deal with it.  That is our responsibility as members 
of Parliament, whether we are ministers or backbenchers on either side of the house. 

I support this legislation.  I hope that during the consideration in detail stage and in the debate in the upper house 
the minister will step back and objectively look at those two issues.  The independence is important.  It is 
important not only for public confidence in the process, but also for our role as parliamentarians.  I hope the 
minister will reassess the ability of the commissioner to pursue individual lines of inquiry on key cases that 
matter and may point to wider problems and issues that we as parliamentarians, the wider community or 
government departments can properly deal with.   

DR J.M. WOOLLARD (Alfred Cove) [5.35 pm]:  We have heard today of the support for this bill.  It is really 
a matter of who will not support this bill.  It is a bit like a motherhood bill in what it is hoped it will do.  I 
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congratulate the government for having gone so far in achieving the goals that I believe it set out to achieve with 
this bill.  However, I believe there is still a little further to go.  Changes still need to be made to this bill, whether 
those changes are made in this house or in the upper house.   

The explanatory memorandum states -  

The purpose of this Bill is to establish an office of Commissioner for Children and Young People as an 
office outside the public service. 

That is a very good statement.  However, if we are to establish an office outside the public service, that office 
needs to be funded appropriately and given the appropriate powers to do what this bill sets out to do.  The 
memorandum goes on to state - 

The Commissioner will not have the role of investigating particular complaints but will be able to refer 
those to appropriate investigative agencies. 

Why are we setting up this new office?  It is an office.  My question to the government is: how much will the 
implementation of the provisions in this bill cost?  At the moment I am wondering why it is proposed to move 
the office outside the public service when this person and this department will not be given all the powers they 
should be given.  It really looks as though this person will be a toothless tiger.  In dealing with clause 6, the 
explanatory memorandum states - 

This will make the Commissioner a statutory office with its own Act, along the lines of the Ombudsman 
and Auditor General . . .  

I take lots of complaints to the Ombudsman.  When I take those complaints to the Ombudsman, a good 
investigation is carried out.  However, because of the way in which this bill is written at the moment, the 
commissioner will not have those powers.  I will come back to the powers a bit later.  At the moment the bill 
states that the commissioner will refer those complaints to the appropriate investigative agencies.  Which are the 
appropriate investigative agencies?  The memorandum goes on to state - 

Clause 17 provides for the designation of officers by the Commissioner for the purposes of exercising 
certain powers associated with special inquiries under Part 5.   

Part 5 of the bill is headed “Special inquiries”.  Clause 28 authorises the commissioner to conduct a special 
inquiry into a matter affecting the wellbeing of children, either on the commissioner’s own initiative or at the 
request of the minister.  However, we should not look at that in isolation.  We need to go back to the minister’s 
statement that the commissioner will not have the role of investigating particular complaints.  What are these 
special inquiries that the commissioner will have the power to initiate, and how much power will the 
commissioner be given to initiate these special inquiries?  Will the commissioner be given the power only to 
monitor, or will the commissioner also be given the power to do other things?  Clause 18 outlines the principal 
functions of the commissioner.  Paragraph (c) states -  

to promote and monitor the wellbeing of children generally and to monitor the trends in complaints 
made by or on behalf of children; 

I return to my comment that the commissioner will be a toothless tiger.  Paragraph (d) states -  

to initiate and conduct inquiries into any matter, including any written law or any practice, procedure or 
service, affecting the wellbeing of children; 

Again, I return to the minister’s earlier statement that the commissioner will then be required to refer the matter 
to the appropriate investigative agencies.  Surely the commissioner should be given the same powers as the 
office of the Ombudsman.  If the office of the Ombudsman is given a complaint, it does not hand it over to 
someone else.  It looks into the complaint and provides a response to the person who made the complaint.   

Clause 21 encourages the exchange of information by government agencies with the commissioner.  It also 
requires government agencies to provide requested information relevant to the commissioner’s functions, and 
provides that such disclosure of information in good faith will not result in civil or criminal liability or 
disciplinary action.  Are we legislators or are we not?  In one part the clause encourages the exchange of 
information, but in another part it requires the exchange of information.  If a department does not want to 
provide that information, it will look at how this bill is worded and will say there is a discrepancy, because even 
though it says encourages, it also says requires.  This part of the bill should be tightened so that it uses only the 
word “requires” and not the words “encourages” and “requires”.   

Clause 22 makes it clear that the commissioner will not have the function of dealing directly with complaints or 
concerns about particular children.  The explanatory memorandum states that the commissioner will have a 
statutory office with its own act, along the lines of the offices of the Ombudsman and the Auditor General.  If the 
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office of the commissioner is to be along the lines of the offices of the Ombudsman and the Auditor General, 
why will the commissioner not be able to deal with individual cases?  What sort of office are we creating here?  
We all want improvements to be made to assist children.  In the past 12 months, many questions have been asked 
in this house and in the other place about children who have been abused while in care.  The commissioner 
should have the power to look into these cases.  Someone should be able to telephone the office of the 
commissioner in the knowledge that the commissioner has the power to conduct a thorough investigation and 
make recommendations that will lead to improvements in the wellbeing of children.  However, from the way this 
bill is written, I do not believe the commissioner will have that power. 

Clause 25 empowers the minister to give directions to the commissioner regarding general policies to be 
followed.  I believe the appropriate wording should be government policies to be followed, because a later clause 
in the bill provides that the minister can give directions.  It would not happen under this minister, because this 
minister is a very strong minister, but a particular lobby group may draft policies that are then implemented by a 
minister.  It is fair enough for the commissioner to be given directions about government policy.  However, the 
commissioner should not be given directions about general policies.  Clause 25(5) provides that a direction that 
is given by a minister must be tabled in the Parliament within 14 days after the direction is given.  We probably 
should insert in the bill the words “14 sitting days” so that if the Parliament is not sitting at least we will know 
that a direction will be tabled in the Parliament within 14 days after the Parliament has resumed.   

Clause 28 deals with the establishment of special inquiries.  Subclause (2) provides that the commissioner is 
required to consult with the minister before holding a special inquiry.  That is a bit of a joke.  I am not talking 
about now and this government.  I am talking about what may happen in three years or six years.  We do not 
know who will be sitting on the government benches.  However, we know that whoever will be sitting on the 
government benches will not want publicity and flak if they are not doing the right thing.  If the commissioner is 
required to consult with the minister, it is more than likely that if the matter will cause a lot of bad publicity, 
particularly just before an election, the minister will say to the commissioner that someone else is looking into 
the matter, or the matter is being addressed by another department, and the commissioner does not need to deal 
with it.  I have a lot of faith in the current minister.  However, this bill is not strong enough.  We need to think 
about not just now, but when the current minister is not in this portfolio.  We need to make sure this bill is very 
strong and will achieve what the minister intends it to achieve.   

Clause 31 gives the commissioner the power to conduct hearings for a special inquiry.  That fits in with clause 
28, because if it is just prior to an election, and it involves a politically sensitive area, there will certainly not be 
an inquiry at that time.  From my reading of clause 31 it appears that third parties will be able to make 
representations to the minister.  I am very pleased about that.  That is a very good provision.  I hope that what the 
minister has put into this bill other ministers will also insert into other bills.   

Clause 47 provides that the commissioner must provide the minister with a draft report, and requires the 
commissioner to consult about it.  It provides also that any comments from the minister are to be included in the 
draft report, but the commissioner is not bound to make any changes to the draft report because of any comments 
of the minister or any consultation that may take place.  Over the past few years, fairly senior public servants 
who have not toed the line have been moved on to other areas.  Therefore, although I am sure nothing like that 
would happen under the current minister, whoever will become the commissioner would be very wise to listen 
carefully to what the minister says during that consultation.  A commissioner would be very foolish indeed if he 
or she did not to respond to the minister’s requests.   

Part 7 of the bill deals with advisory committees.  Again, we need to strengthen this bill to ensure that the 
commissioner has the necessary powers, and a high degree of independence in exercising those powers.  We 
need to look only at the cost of these advisory committees.  Why are we funding advisory committees if the 
reports go to a toothless tiger that cannot properly carry out investigations? 

Clause 61 requires the minister to review the proposed act after five years.  It is wonderful to have this provision 
in the bill.  However, this bill should state that the review and the report that follows the review should be tabled 
in Parliament.  The whole Parliament would then have a chance to consider whether the bill has been effective.  
If it has been ineffective in some areas, it would be possible to strengthen the legislation by amending it.  

In conclusion, I see this as a motherhood bill.  We all want to see improvements, but with some minor 
amendments the government would ensure that the commissioner would have the necessary power and the 
authority.  The explanatory memorandum indicates that the government wants to give this person a certain 
amount of power.  However, what the government is giving with one hand, it is taking back with the other.  I 
hope the minister will allow some modifications to the bill so that the commissioner’s role will be similar to that 
of the Ombudsman and the Auditor General.  After all, this bill should improve conditions for children.  
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Although the government has the right intentions, I do not think the bill will achieve what it is setting out to 
achieve.   

MR T.K. WALDRON (Wagin - Deputy Leader of the National Party) [5.52 pm]:  I congratulate the member 
for Cottesloe on his speech tonight.  He made a lot of commonsense and his comments were practical and 
worthwhile.  He has the experience and wisdom and members need to listen to what he says in this place.  I 
enjoyed and learnt a lot from his speech tonight.   

The purpose of this bill is to establish the office of Commissioner for Children and Young People and provide a 
mechanism to enhance the best interests and wellbeing of our children and, of course, that is a good thing.  I 
certainly agree with the member for Cottesloe’s comment that the interests of children should be first and 
foremost in our minds when we are dealing with legislation.  As I have gotten older and had my children and 
worked with children through my career, I have recognised the importance of early childhood and teenage years.  
Members must understand the responsibility they have when dealing with young people.   

I have stated before in this house that the National Party will always support legislation that benefits and protects 
the interests and wellbeing of the children in this state.  The National Party and I like to put the interests of 
children first when considering legislation.  Sometimes it is easy to get carried away with legislation and forget 
what impact it will have on children.  Previously on behalf of the National Party I have supported the 
establishment of the office of commissioner for children.  Therefore, the National Party will support this bill.   

I also take this opportunity to congratulate Hon Barbara Scott for her efforts over a long period in this area.  I 
thank her for assisting me earlier this year with a case involving a family with children.  It is still unresolved.  
Perhaps I need to speak to her again about it.   

During the last election campaign the National Party strongly supported the coalition policy to establish the 
office of commissioner for children.  The proposal was supported with a $5 million budget, which was a good 
allocation to support its position.  Like the member for Darling Range, I note that the government budget is 
$1.5 million.  That is fine if it will be sufficient to ensure that the office is adequately resourced to carry out its 
duties properly and effectively and in the best interests of children.  The National Party will watch with interest 
to see how effectively the office operates over the next couple of years.   

The member for Darling Range and other speakers also noted the government’s previous opposition to the 
establishment of the office of commissioner of children when this house considered the member for Cottesloe’s 
bill a couple of years ago.  I congratulate the government for listening to the debate and changing its position.  It 
is a good decision and I trust that the government is committed to it and will ensure that the office is properly 
resourced and works well.   

The National Party shares the concerns that have been raised about the autonomy and independence of the 
commissioner.  I will not go over it again, because it has been well covered.  The commissioner’s independence 
is an important part of the legislation and the member for Cottesloe covered that area well.  By giving the 
commissioner independence, a lot of the pressure that comes from tough cases would be taken off the minister.  

I would like the minister to clarify the following comment she made in her second reading speech - 

The commissioner will report annually and directly to both houses.  Before forwarding a report for 
tabling in Parliament, the commissioner will first provide a draft report to the minister.  This will enable 
the minister to ask the commissioner to undertake further consultation or make comments on the draft 
report.  The commissioner will not be required to alter the report as a result of the minister’s comments, 
but will be required to include them in the report.  

That is confusing to me and I ask the minister to clarify it in her reply to the debate.   

Ms S.M. McHale:  I can either do so then or in consideration in detail.   

Mr T.K. WALDRON:  It does not matter when.  I would like it clarified because it is confusing.  The way I 
read it, it would result in some confusion surrounding the report.  This confusion was also alluded to by previous 
speakers. 

The functions of the bill are outlined very well in clause 18.  I will not elaborate on that clause, because it has 
been covered by previous speakers.   

Like the member for Alfred Cove, I refer to clause 61, “Review of Act”, which states in part - 

(1) The Minister must carry out a review of the operation and effectiveness of this Act as soon as 
is practicable after the expiry of 5 years from the commencement of this section. 
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In view of this debate, I wonder whether the minister would consider altering that to “after the expiry of two 
years”.  It would ensure that the checks and balances are in place to review the legislation if parts of it are not 
working.  I know that if the minister finds that it is not working, the legislation can be amended.  However, it is 
worth thinking about because five years is a long time if things are going wrong.   

A number of members spoke about early childhood education.  That is a key to preventing extra work and 
problems for this office.  The member for Cottesloe spoke about the kindergarten structure in Western Australia.  
I believe that there is a role for education in the pre-kindergarten stage.  I again refer to the Smart Start program 
that operates from when a child is born.  This program was started in the great southern area and is going ahead 
in leaps and bounds and is being taken up by other shire councils and groups throughout the state, including the 
metropolitan area.  The previous Minister for Education and Training was supportive of this program, and it has 
also received federal government support.  It will need further support from both state and federal governments.  
I will raise this issue with the Minister for Education and Training and ask her to ensure that the government 
continues to support this program.  It involves the family and detects early problems not only in children’s health 
but also their education.  Problems are picked up early, and not when a child is in years 4 or 7.  It is a fantastic 
program and a lot of the dysfunctional problems experienced by children could be prevented.  The Smart Start 
program is something everyone should look at.  The state government should support it further.  The federal 
government has supported it.  The program will need ongoing support.   
I have in some cases had some concerns about the Department for Community Development.  Generally, it tries 
its best, but this legislation could address some of my concerns. 
I confirm the National Party’s support for the bill.  It is good that this bill is before the Parliament.  In the 
consideration in detail stage I will watch with interest the amendments that are put forward.  The bill is a good 
step in the right direction.  It will benefit children, their families and the state. 

Sitting suspended from 6.00 to 7.00 pm 

MR P.W. ANDREWS (Southern River) [7.00 pm]:  I am pleased to support the Commissioner for Children 
and Young People Bill 2005.  I was a teacher for 23 years.  As the member for Wagin just said, those poor kids!  
One of the reasons that I got along so well with the kids I taught was that I tended to identify with them quite 
easily - they did not want to be at school and neither did I.  Working with young people was an enjoyable 
experience.  At night I also taught at WAPET House Adult Migrant Education.  One thing that I learnt from 
teaching was that if I treated children like adults and adults like children, I would always get along with them.   
I will frame the reason that I wanted to speak on this bill tonight in the following way: one of the great tragedies 
in Australia today is the fact that, although we are a wealthy country that provides great opportunities for our 
young people, a number of problems continue to present themselves.  Part of the problem is our culture and the 
way we think of young people.  When I talk about children, I do not refer to little people who are immature and 
who do not have ideas of their own.  Like the rest of us, children are fully-fledged human beings who go through 
different stages of development.  A child progresses from point A to point Z.  There is an old expression that the 
child is the father of the man, and that reminds us that, when compared with adults, children are not a subspecies.  
That attitude is part of our western culture.  I will use a few specific examples to illustrate my point.  Often when 
I have waited to be served at the counter of a shop in a shopping centre, I have noticed that adults are served 
before children.  People say that adults are more important than children.  I would like to think that my children 
have good manners and that they allow adults to play their role.  More often than not - this is a sweeping 
statement - children are treated poorly by adults and not the other way around.  I feel strongly about this.  All 
members of Parliament attend community meetings at which older people will often say that today’s generation 
is “not like ours”.  That is true; things have changed because times have changed.  I put on the record that our 
current generation of young people are good people.  They are inclined to get a job, where one is available, and 
put in the effort at work.  Compared with the young people of previous generations, they are more inclined to be 
highly educated.  They certainly know a lot more and can do a lot more.  Their values, by and large, are better 
than the values of young people a couple of generations ago.  Young people today certainly have a lot going for 
them.   

As a general statement, children and young people do not get the support they need and deserve.  They are 
disadvantaged in many ways.  That issue tends to glossed over because children become adults.  However, as I 
said, by and large kids get something of a raw deal.  During my teaching days, there would always be kids who 
were in trouble at school.  We would look at what was going on at home and at school and sort through those 
problems.  A large group of kids in the middle were doing okay at school, okay at home and okay in their part-
time jobs.  However, often when we asked them to describe the last thing they did that made them happy, they 
could not name one thing.  That is pretty sad.  They answered by saying that they like to play on the Playstation 
or do this or that.  However, when pushed about what really made them happy, those kids could not identify a 
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single thing they had done in the previous week that they really enjoyed doing.  One thing missing from 
children’s lives today is the absolute joy of doing something.  I will reminisce about when I was a kid living in 
Roelands outside Bunbury.  On hot summer days I loved swimming in the river and the irrigation channel.  I 
loved catching marron and living the Huckleberry-Finn lifestyle.  I loved kicking the football around with my 
mates and having a great time.  I hated going to school.  It is quite ironic that I became a schoolteacher, because I 
really hated going to school.   

What do we find when we look at the lifestyles of good kids who live in the city and are not at risk?  Kids start 
their education at preschool.  At four years of age they attend preprimary, which is good.  They spend seven 
years at primary school before attending high school.  Kids spend long periods in formal learning situations.  I 
refer to the busy-child syndrome.  We all know of parents who, because they are highly motivated and want their 
kids to be highly motivated, pick up their children from school and take them to dance classes and the like.  Each 
day becomes a long day for the child, which worries me.  The other part of the equation that concerns me is the 
lack of good contact time that a parent spends with a child.  All of us in this place are busy.  Like many other 
working parents, we consider the time spent with our kids to be precious.  However, when I consider the time I 
spend with my kids, I realise that I spend most of that time telling them to clean their rooms and the like.   

One of the things we must focus on - I am talking about the role of the Commissioner for Children and Young 
People - is the level of productive and fulfilling time parents spend with their children.  I fear that a generation of 
fathers will miss out on spending crucial time with their children because they are spending extra time working 
towards and achieving wealth.  That is why I am very pleased to be able to speak on this bill tonight.  Young 
people have fantastic opportunities, but the issue is much more than simply looking after children who are 
vulnerable or at risk.   

The functions of the Commissioner for Children and Young People are set out under clause 18.  The first is to 
advocate for children.  The commissioner’s primary role will be to advocate for children and establish a set of 
beliefs that promote the value of not just children at risk, but all children.  The first period of our government 
was certainly involved in trying to handle problems that arose with children who are vulnerable or at risk.  The 
Gordon Inquiry into Response by Government Agencies to Complaints of Family Violence and Child Abuse in 
Aboriginal Communities is certainly one of responses to that issue.  The government made some legislative 
changes with the Children and Community Services Act, the Adoption Amendment Act, the Working with 
Children (Criminal Record Checking) Act and so on, plus various changes to the budget.  However, the 
establishment of the office of Commissioner for Children and Young People is all about advocacy for the 
wellbeing of all children, which is an excellent role for any person.  It is the sort of job I would love to have.  I 
think it would be a fantastic opportunity.  The commissioner will be appointed by the Governor, as are other 
commissioners, such as the Commissioner for Equal Opportunity, the Information Commissioner, the 
Parliamentary Commissioner, the Auditor General and the Inspector of Custodial Services.   

We will obviously deal with the two points that the opposition has raised during consideration in detail.  They 
relate to the independence of the commissioner and the ability of the commissioner to investigate individual 
circumstances.  I will deal with individual circumstances for a moment.  The way I see it is that there are 
probably a number of agencies that can be involved in the investigation of the circumstances of an individual 
child.  The official title of the Gordon report is the Gordon Inquiry into Response by Government Agencies to 
Complaints of Family Violence and Child Abuse in Aboriginal Communities.  The report is on the response of 
government agencies to the problem.  The inquiry was prompted by the death of Susan Taylor.  The 
commissioner will be able to investigate a problem to which an individual case is related.  We will have that 
argument during consideration in detail, but I point to the title and the very nature of the Gordon report as being 
one way in which this commissioner can investigate a situation relating to an individual.   

The independence of the commissioner is dealt with under clause 24 and subsequent clauses.  Clause 24 states - 

Except as provided in this Act, the Commissioner is not subject to direction by the Minister or any other 
person in the performance of the Commissioner’s functions.   

Clause 25 and subsequent clauses contain the exceptions referred to in that clause.  There are a couple of points 
relating to the commissioner’s independence.  My understanding is that the staff provided to the commissioner 
will be independent of other government agencies and that the commissioner will have his or her own staff.  The 
budget will be part of the normal budget process.  The commissioner will report to both houses of Parliament.  
That gives us some indication that the commissioner will be independent in that regard.  Certainly once the 
reports are tabled in the Parliament, the normal parliamentary process will come into effect, and in those 
circumstances the position of the commissioner will be well and truly protected.  We can argue, as we will 
during consideration in detail, about the extent to which clauses 25 and 26 will impinge upon the activities of the 
commissioner.  However, I think there is a fair and reasonable balance between the independence of the 
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commissioner and the ability of the minister of the day to respond to the concerns and considerations that will be 
raised by the commissioner.  We will work on that aspect during consideration in detail.  I look forward to the 
work of the commissioner.  It is a great opportunity for our government to push on and to use the wealth of our 
state to provide a very healthy situation for the next generation of young people.   

I hope that the commissioner will look into issues such as attention deficit disorder.  The Education and Health 
Standing Committee reported on ADD in Western Australia.  One of the principles the committee incorporated 
in its report was that the wellbeing of an individual child should be looked at.  The approach to ADD in Western 
Australia had been one of diagnosis of an illness and prescription of medication.  That was how it worked.  It 
was treating an entire group of children as though they were subject to one disease and one situation, rather than 
looking at each individual case as having individual problems that need support and perhaps treatment.  The 
Commissioner for Children and Young People could look at that type of situation and question whether it is a 
health problem, a problem with school or something else.  The legislation will create an office independent of 
the Department of Health, the Department of Education and Training, lobby groups and drug companies, and 
able to pursue an issue of great importance to people in this state.  This would be a clear example of when the 
commissioner for children could inquire into a circumstance in which the wellbeing of children was at threat.   

We will deal with those clauses relating to the independence of the commissioner, but I believe they provide a 
fair and reasonable balance, particularly because of the requirement to report to both houses of Parliament.  I 
believe it will be very effective legislation.  I firmly believe that the establishment of the office of commissioner 
will add very much to the development of young people in this state.   

MR M.P. WHITELY (Bassendean) [7.17 pm]:  I am meeting people at 7.30 pm, so I must be brief.  I support 
the legislation.  Having another agency to scrutinise the rights of children is very worthwhile.  Frankly, as a 
generation, we do not do it well enough.  My colleague the member for Southern River talked about my 
favourite topic of attention deficit hyperactivity disorder.  At the risk of boring the chamber, I will talk about it 
again because some recent developments have highlighted the need for constant scrutiny of just how we treat 
children in Australia.  Two weeks ago the commonwealth government included Ritalin, which is a brand name 
for methylphenidate, in the Pharmaceutical Benefits Scheme for the treatment of ADHD, joining 
dexamphetamine.  I could not help but shake my head in despair at this announcement, given that the United 
States Food and Drug Administration on 30 June had issued a very strong warning about the adverse psychiatric 
and cardiovascular events associated with Ritalin.  The FDA is not an organisation with a reputation for being 
hard on the pharmaceutical industry; in fact, if it is criticised, it is for being too soft.  It made some very strong 
comments in its statement of 30 June.  The FDA identified two possible safety concerns with methylphenidate 
products, which were psychiatric adverse events and cardiovascular events.  The psychiatric events include 
visual hallucinations, suicidal ideation and psychotic behaviour, as well as aggression or violent behaviour.  It 
also warned of cardiovascular events, which include hypertension, syncope, chest pain, prolonged QTc, 
arrhythmias and tachycardia. That warning that the FDA put out on 30 June did not seem to have any impact on 
practice in Australia because Ritalin methylphenidate was listed on the PBS some six or seven weeks later 
almost without comment.  This should not have come as a shock.   

The Australian web site for the manufacturer of Ritalin - Novartis - lists the side effects of Ritalin.  Very 
common side effects are listed as nervousness, insomnia and irritability.  Common side effects are headaches; 
drowsiness; dizziness; dyskinesia; anorexia; abdominal pain; nausea and vomiting; dry mouth; tachycardia; 
palpitation; arrhythmia; changes in heart rate and blood pressure, usually an increase; rash; pruritus; urticaria; 
fever; arthralgia; and alopecia, which is hair loss.  It lists as rare side effects difficulties in accommodation and 
blurring of vision, angina pectoris, moderate retardation in weight gain and minor retardation of growth in 
stature in children in prolonged therapy.  It lists as very rare side effects depressed mood; hyperactivity, which is 
one of the symptoms it is supposed to treat; convulsions; muscle cramps; cerebral arteritis and/or convulsions; 
chorea-athetoid movements; tics or the exacerbation of pre-existing tics and Tourette syndrome; toxic psychosis, 
some with visual and tactile hallucinations; reports of poorly documented neuroleptic malignant syndrome; 
abnormal liver function, ranging from transaminase elevation to hepatic coma; angina pectoris; 
thrombocytopenic purpura; exfoliate dermatitis; erythema multiforme; leukopenia; thrombocytopenia; and 
anaemia.  I do not know what many of those problems are, but I have a fair idea about some of them.  
Nonetheless, they are the symptoms listed for this drug that has just been subsidised to treat a condition, the 
characteristics of which are making careless mistakes; having difficulty sustaining attention; not seeming to 
listen; failing to finish school work or chores; having difficulty organising tasks or activities; being reluctant to 
do homework; losing things; being easily distracted by external stimuli; being forgetful in daily activities; 
fidgeting; leaving one’s seat; running about or climbing excessively; having difficulty playing or engaging in 
leisure activities quietly; being on the go as if driven by a motor; talking excessively; blurting out answers; 
having difficulty awaiting one’s turn; and interrupting, intruding or butting in on others’ conversations.  They are 
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the diagnostic criteria for this condition; they are the only visible signs of this condition.  I just went through a 
list of adverse side effects for the drug used to treat that condition, yet we still pursue it.   

Ritalin joins dexamphetamine, which is no better.  In Canada, a brand name for dexamphetamine is Adderall.  
That brand name is not used in Australia.  Adderall has just been withdrawn from sale in Canada because of its 
association with the cardiovascular deaths of a dozen children.  I do not know what it is about the rest of the 
world.  Am I the only one who thinks that it is absolutely absurd to sponsor these drugs, which have absolutely 
catastrophic, adverse side effects, for the treatment of kids who lose things, avoid doing their homework and 
fidget in their seats?  What is it that I do not get?  I think that it is absolutely absurd, and that it is a huge 
imposition on the rights of children.  I know that I have gone on ad nauseam about this condition in Parliament, 
but I will continue to do so in this forum and in as many other forums as I possibly can until this absurdity ends.   

MS S.M. McHALE (Kenwick - Minister for Community Development) [7.24 pm]:  There were eight very 
sound contributions to the second reading debate on this bill.  I acknowledge and thank each of these members 
for their contribution: the member for Darling Range, who was the lead speaker for the opposition on this bill; 
the member for Churchlands - I look forward to moving onto the consideration in detail stage with her; the 
members for South Perth, Cottesloe, Alfred Cove and Wagin; and my government colleagues, the members for 
Southern River and Bassendean.  I once again thank the member for Bassendean for pursuing his passion for 
ADHD, and I commend him for that.  I also say welcome back to members.  It is great that this is the first bill 
that we have the opportunity to debate in the house, because it is a critically important bill.  We should all feel 
proud of being able to debate this bill and in having some responsibility for ensuring that a children’s 
commission is set up.  I welcome the quality of the debate and the overall, general support for the bill.  The 
spokesperson for the Liberal opposition started by saying that the opposition would not oppose the bill, which I 
appreciate.  I am even happier that the member for Darling Range finished by saying that the opposition would 
support the bill.  The momentum got going through the debate.  I am delighted that the Independents, the 
National Party and indeed the Liberal opposition can see their way to supporting this bill.   

I also acknowledge the advocacy of Hon Barbara Scott.  I cannot see whether Hon Barbara Scott is sitting at the 
back of the chamber at the moment, but I put on record that Hon Barbara Scott has been very focused in her 
commitment to the establishment of a children’s commission.  I think it is fair to say that Hon Barbara Scott was 
very committed to this issue even in the face of adversity from her own party when it was in government and 
would not deliver on a children’s commission.   

I will reflect on the matters that I think we all have in common and which have come through in the 
contributions of members.  First and foremost, I believe that the main thread that came through was a desire by 
us all to improve the wellbeing of children and to facilitate the achievement of their full potential.  Members also 
recognised the importance of children’s rights, that the protection of children is paramount, and that the primary 
role of the children’s commissioner will be the ability to undertake systemic investigations.  Another primary 
role of the commissioner will be that of advocacy for and on behalf of children.  Members also recognised the 
broader issues that a children’s commissioner will investigate.  I am sure that the children’s commissioner might 
look at the issues that the member for Bassendean has raised.   

The member for Cottesloe made a very pertinent point.  Although he is not in the chamber to hear this, I will 
reinforce what he said; that is, that the children’s commission is for all children.  It is a universal role and model.  
Therefore, matters relating to health, public transport, early years, education, mental health, the abuse of children 
in care, and children in care generally could all be investigated by the commissioner.  Other matters that could be 
investigated were raised by children and young people during the consultation process, and include such things 
as bullying, eating disorders, safe sex and the environment.  One thing that came through in all the contributions 
and, more importantly, in the consultation that occurred was that it was important to ensure and enshrine in the 
role of a children’s commission the issue of advocacy.  The paper on consultation on the role of the 
commissioner stated that the overwhelming response was that the commissioner should be an advocate and 
provide a positive voice for children and young people.  However, young people want someone who will take 
their suggestions seriously and facilitate their opinions both at a local level and at a political level. 

A number of members during their contributions to the second reading debate described the government’s 
actions as half-hearted and stated that it was dragged into establishing a children’s commission.  I do not want to 
argue these points.  I think we should reflect on the fact that the bill is here and it is a very welcome, considered 
bill.  I want to put on record though that it was always Labor Party policy to have a children’s commission. 

Mr P.D. Omodei:  Come on, minister, that’s stretching the friendship a bit. 

Ms S.M. McHALE:  I sat quietly and patiently listening to everything that members had to say so that the 
debate was not full of interjections.  It is a fact that it was Labor Party policy to have a children’s commission. 
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Mr P.D. Omodei:  Since when? 

Ms S.M. McHALE:  For many years. 

Mr J.E. McGRATH:  When? 

Ms S.M. McHALE:  I said, member for South Perth, for many years.  I have talked about this matter before.  It 
was always a question of timing and resources.  When we came into government and saw a department that was 
lacking in resources, our primary concern was to invest in front line resources.  We have done that; we are still 
doing it with the employment of clinical psychologists and new staff.  However, it then became an appropriate 
time to announce that we would establish a children’s commission and that it would have, hopefully, the support 
of the opposition.  That is all I want to say about timing.  Members should acknowledge that the legislation is 
now in Parliament and we are in a position to ensure that Western Australia can deliver a children’s commission. 

There are two major issues of dispute or lack of agreement with the opposition so far.  I hope that by the end of 
either my speech or the consideration in detail stage I can disabuse members opposite of their anxieties on those 
two matters.  The first issue is the perception of independence.  The second issue goes to the model of a 
children’s commission; that is, whether the commissioner will have the power to investigate individual 
complaints.  I understand the opposition’s point of view.  Our point of view is the belief that the fundamental and 
most important roles of the commissioner are advocacy and systemic investigation.  If we were to introduce a 
role for the commissioner to investigate individual complaints we could contaminate or blur those two roles.  I 
want to talk about the opposition’s perceptions of independence and I will then talk about the question of giving 
power to investigate. 

I say at the outset that the model for the children’s commission that we have adopted is, in fact, the strongest, 
most rigorous and most independent model of a children’s commission.  However, members opposite are 
concerned about three matters and the opposition has drawn on this flimsy evidence to say that the commissioner 
will not be independent.  Those three matters are: the power in clause 25 of the bill to direct, the requirement to 
consult with the minister on special inquiries and a request that, prior to any report being tabled in Parliament, a 
draft report be presented in the first instance to the minister.  When one distils the contents of the bill, those are 
the three matters that have given rise to the opposition’s concerns around the perception of independence.  I will 
go through each of those three points.  Firstly, on the power to direct, clause 25 gives power to the minister to 
direct in general policy terms only.  The origin of that clause was the Burt Commission on Accountability, which 
was established in 1989.  More or less since then - not in all cases but in most cases - a model clause has been 
used for most legislation governing statutory bodies, such as the State Records Commission of Western 
Australia, the children’s commission, the Director of Public Prosecutions and other examples.  We are not in any 
way trying to fetter the power or independence of the commissioner.  This bill reflects a clause that has appeared 
in many pieces of legislation that derived from the Burt Commission on Accountability.  For those newer 
members, that commission was set up by former Premier Dowding.  The principle behind the Burt Commission 
on Accountability was that the principal mechanism of accountability was the minister’s relationship with 
Parliament.  That clause, therefore, has appeared in many pieces of legislation since then, such as the Disability 
Services Act, which established the Disability Services Commission in Court government legislation that came 
into the Parliament in 1993, although its origins were in the Labor government in 1992.  The clause has also 
appeared in the Inspector of Custodial Services Act, and the State Records Act, which was an initiative of the 
Liberal government and established the State Records Commission.  The State Records Act contains a virtual 
mirror clause.  There is absolutely nothing in clause 25 of the bill that could lead members to the conclusion that 
the independence of the commissioner will be fettered.  The clause further provides that if ultimately the 
commissioner believes there are exceptional reasons for not agreeing to the direction, he or she need not follow 
it; the commissioner can say no in exceptional circumstances.  In what context, therefore, are the sorts of matters 
that may be subject to a general direction?  An obvious one in the industrial relations context is the use of 
workplace agreements by the Liberal Party during its term in government.  Another context might be around 
gender equity.  We want to encourage maximum gender representation.  We have a policy that encourages all 
agencies to get up to at least 50 per cent, if not more, female-male representation.  Another context could well be 
reporting to government on expenditure on consultancies, which is another area in which the opposition is very 
keen to ensure accountability.  It could be that the chief executive officer of a statutory authority should not 
travel first class or it could be reporting on other matters to do with travel.  There is absolutely nothing in that 
clause that will fetter the role or functions of the commissioner.  As I said, the clause has its derivations from the 
Burt commission and a requirement to ensure maximum accountability but without interference in the day-to-
day function of the commissioner.  As I said, the commissioner can say no.  That is the first area in which the 
opposition is claiming some concern around independence.  The second area in which I think the opposition has 
some issues is about special inquiries.  I will talk a little about this matter, as it is very important to get it clear.  
The bill provides for a suite of functions and it allows the commissioner to undertake a range of inquiries, 
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research and other investigations that he or she may see fit, without any reference whatsoever to the minister.  
The commissioner, without any reference to me, could hold an inquiry into the provision of public transport, 
which was an example raised by the member for Darling Range.  I want to impress upon members that the 
requirement to consult relates only to the powers for special inquiries.  I think that is for good reason.  It is for 
good reason because the bill gives the commissioner extensive powers to investigate.  The commissioner will be 
given powers to call formal hearings, compel witnesses to appear, enter premises with a warrant and compel 
documents to be handed over.  They are very intrusive powers to allow special inquiries to take place.  If 
members opposite were in my shoes, they would want the commissioner to inform and consult with them before 
he or she set up an inquiry that had those very extensive powers.   

Dr E. Constable:  Why?   

Ms S.M. McHALE:  There may well be other things happening in government that could impact on that special 
inquiry; for example, there might be a number of mental health issues and the commissioner might want to set up 
a special inquiry in which he or she could compel witnesses, require the handing over of documents, enter 
institutions and so on.  I think that a minister, who is ultimately accountable to Parliament, needs to be consulted 
about such an issue.  If the member for Churchlands does not -  

Dr E. Constable:  But you have not given us a reason; you just think that.   

Ms S.M. McHALE:  No.  I believe that with such powers of inquiry, the minister accountable for this authority 
should be consulted prior to reading about it in the newspaper.  I also believe that other things may well be 
happening.  I gave the example of mental health.  There could have been a discussion in cabinet about a royal 
commission into mental health, which the commissioner might not be aware of.  That is one example.  There are 
other examples.  I am surprised that the member does not accept this.  The minister, regardless of whether he or 
she was Labor or Liberal, would need to know that the commissioner was about to use those special powers of 
inquiry.  The commissioner could tell the minister to go to hell if he or she wanted to - I do not think that term is 
unparliamentary.  I am trying to impress upon members that the requirement to consult with the minister will not 
fetter the independence of the commissioner, because the commissioner will hold that inquiry if he or she sees 
fit.  There is nothing in the requirement to consult that will fetter the independence of the commissioner.   
It is a pity that the member for Churchlands has exited the chamber.  She lauded the New South Wales 
legislation as being superior on the criterion of independence.  Although she might believe, as members opposite 
seem to believe, that the New South Wales model is superior in its level of independence, she will find that the 
powers we will give the commissioner in Western Australia will be superior and give more independence than 
those in the New South Wales legislation.  The only time the New South Wales commissioner has the capacity to 
conduct a special inquiry is when the minister directs the commissioner to do so.  Although the member for 
Churchlands says that that is a model of independence, the Western Australian model will provide both for the 
requirement to consult and for the commissioner, of his or her own volition, to invoke those special powers of 
inquiry.  I believe that is good governance.  In a framework of accountability, and for the minister to be able to 
answer questions in this place, the media or elsewhere, it is very important that he or she be given prior warning 
of the commissioner’s plans and the opportunity to discuss and consult with the commissioner.  We believe it is 
appropriate to have that requirement in the legislation.  It will not fetter the commissioner’s independence.  
There is no discretion under the bill for the minister in Western Australia to prevent a special inquiry.  In New 
South Wales, a special inquiry can occur only if the minister directs it.  Which commissioner will be more 
independent?  Members must recognise that the Western Australian commissioner will be more independent.   
The third area of concern that has created this picture for members opposite that the government is trying to 
fetter the independence of the commissioner is the reporting to Parliament.  The commissioner will be given the 
power and the right to report directly to Parliament.  We have looked at the legislation in Queensland and 
Victoria, as well as at international legislation.  This is a clause from the New South Wales legislation.  It 
seemed to be a reasonable mechanism and not dissimilar to the mechanisms that exist with other commissioner-
type positions.  For instance, it is a requirement in law that the commonwealth Auditor General provide a draft 
report to the relevant minister.  It was a recommendation of one of the commissions held in Western Australia 
that the state Auditor General be subject to the same requirement.  That has not happened yet, but the 
government is reviewing the legislation.  There are similar provisions - they are not exactly the same - for other 
commissioner-type positions.  I am happy to give members examples of those when we go into the consideration 
in detail stage.   
I do not think there is substance to the three areas of concern that members have about independence.  The first 
concern is with the general powers, which emanated from the Burt Commission on Accountability.  The second 
is with the special powers of inquiry, and only in the context of those very rigorous powers when there is a 
requirement to consult, but the minister cannot direct.  The third area of concern is the reporting to Parliament.  
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The commissioner is required under the bill to provide a draft report.  The minister may seek advice and the 
minister’s comments may be incorporated, but the commissioner’s report is not required to be changed.  I think 
that is independence.  Again, it is in the context of accountability.  Members opposite may want a different 
model, under which Parliament would become virtually the employer.  Some members want a parliamentary 
committee and others do not want any involvement by the minister.  Members should consider that issue and ask 
themselves what it is they are doing.  Removing involvement by the minister would almost be bypassing the 
executive arm of government.  We believe that it is appropriate for the minister to have the opportunity to 
comment on the draft report, whatever it might be.  It may not be just the annual report; it could be an inquiry 
into public transport.  It could be a special report on bullying in schools or eating disorders - whatever.   

That is the question of independence.  Members should read the bill very carefully rather than take the major 
issues that they think are political and run with them.  Members should look at how the government has 
constructed this bill.  We have constructed it to maximise the commission’s independence and to maximise the 
functions of the commission.  The government has taken account of the select committee chaired by Hon 
Barbara Scott.  She was absent when I paid tribute to her desire to have a children’s commission, even in the face 
of opposition from her own party when they were in government.  It is a pity that the opposition when in 
government chose to not have a children’s commission.  That is on the public record; we will not argue about 
that because it is fact.  The second major area of concern was that of the fundamental model of the commission; 
that is, whether we give it the powers to investigate individual complaints.  I counsel members very strongly to 
not pursue that line of argument because I think it is fraught.  The government has consulted very extensively 
with early childhood and children’s groups, young children, other statutory authorities and non-government 
agencies.  The government has consulted very broadly to get feedback from people who are the advocates and 
lobbyists for a children’s commission.  It is fair to say that there was not the support for the commission to 
investigate complaints.  The select committee did not promote wholesale investigation of individual complaints.  
It suggested that the commissioner be the investigator of last resort or an investigator with some form of appeal.  
Even that is fraught with problems.  The result is that people will forum shop.  People who have grievances 
against a particular agency will go through the complaints mechanism.  The nature of these sorts of issues means 
that people will pursue to the nth degree their perception of reality.  Members know the sorts of cases I am 
talking about.  I believe the commissioner’s office will become clogged, even if it is the investigator of last 
resort.  Dealing with individual complaints is inconsistent with a true focus on advocacy.  An advocate for 
children cannot also be the judge of what has gone wrong or right.  I did not think it was a good analogy but I 
will say it anyway.  Someone described it to me as a bit like being the lawyer and the judge; the lawyer 
advocates and the judge makes a decision.  What we are asking the commission to do is to be an arbiter when 
someone has a dispute.  There are other forums for that.  Those other forums include not only the Department for 
Community Development but also other agencies.  Members who are strongly of the view that it should have a 
role of investigating individual complaints probably base that on concerns about the Department for Community 
Development.  If members want to establish an alternative structure to the Department for Community 
Development, they should do so, but they should not call it the office of the children’s commissioner.  The role 
of the children’s commissioner is to be much broader than that.  It is not to be a repository for people who have 
grievances - sometimes justified, often not - against the Department for Community Development.   

Dr E. Constable:  Often justified? 

Ms S.M. McHALE:  Yes. 

Dr E. Constable:  You said sometimes not.  I think it is about 50-50. 

Ms S.M. McHALE:  Okay.  That is a point of view of somebody a bit like me who sees the things that do go 
wrong.  People do not necessarily see the things that go right.  People bring cases to me when they believe things 
have gone wrong, but when investigated, that is sometimes true and sometimes not. 

Dr E. Constable:  Like the one in Queensland who was assaulting his mother. 
Ms S.M. McHALE:  That was a most reprehensible case coming out of a state that has a children’s commission 
and a range of other things.  Those things still happen. 

Dr E. Constable:  It happened before. 
Ms S.M. McHALE:  No. 

Dr E. Constable:  It happened several months ago. 

Ms S.M. McHALE:  The member for Churchlands said the children’s commission had been in Queensland for 
how many years? 
Dr E. Constable:  Nine. 
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Ms S.M. McHALE:  Yes.  There lies the member’s answer. 
I believe that dealing with individual complaints is inconsistent with being an advocate.  The other bodies that 
children and other people who have concerns can go to include the Ombudsman and the police.  If a child 
presents to the commissioner with concerns about his or her parents abusing him or her or whatever, an approach 
can be made to the Department for Community Development or the police.  I do not think it is the role of the 
children’s commissioner to investigate that.  A person can go to the Ombudsman.  That is the body that can 
investigate matters to do with government agencies and local government agencies.  The Ombudsman is an 
investigator.  It is her role to take on those sorts of complaints.  For the record and for the information of 
members, the Ombudsman does not believe that the children’s commissioner should have the same role because 
there would be confusion.  It would be a second body to do the same or similar work.  Duplicating or setting up 
one agency against another is not good governance.  I am not prepared to legislate to allow that to happen. 

I refer to the Youth Affairs Council of Victoria.  It put in a submission titled “Are You Listening To Us?”  It was 
the case put for the Victorian children and young people’s commission, which has not yet been established.  The 
Youth Affairs Council of Victoria does not recommend that the commission receive and handle individual 
claims.  Why?  The main reason is that an individual complaints handling function would consume resources and 
dominate the work of the commission, thus preventing work on more public interest and advocacy issues.  In 
other areas, an individual complaints-based focus has been criticised as being unable to address more systemic 
and institutionalised forms of discrimination and as having a limited capacity to educate the wider community 
about human rights and discrimination.  I know members are talking only about the investigation of complaints 
as a last resort.  What will happen is that more and more individual complaints will go to the commission to be 
investigated, which will clog the capacity of the commission for systemic investigation and research. 

In the clauses of the bill that do not deal with individual complaints, I have included the capacity - it may well be 
spelling out the obvious but I thought it was important to include - of the commission to systemically investigate 
matters that may come from the sorts of letters that people might write to the commission.  Two or three 
individual complaints might be referred on, and the commission might suspect that a pattern is developing.  That 
would provide an entry to a broader or systemic investigation into the sorts of problems that are presenting 
themselves through individual correspondence and so on.  Other bodies, such as the Equal Opportunity 
Commission, could be utilised if a child wanted to complain about a cinema not being child-friendly or some 
other service provider being discriminatory against children.  The Equal Community Commission, the Australian 
Human Rights and Equal Opportunity Commission, the Office of Health Review and, in a limited capacity, the 
State Administrative Tribunal could be utilised.  Therefore, a suite of independent agencies have the power to 
investigate individual complaints - we need not set up another one.  I think we need a body that advocates on 
behalf of children, and members opposite think that, too.  We have taken that view into account in the 
development of this model. 

Members raised a number of other issues surrounding the budget, staffing, there not being a deputy 
commissioner and the parliamentary committee etc that will be dealt with in consideration in detail.  Having 
listened to what everybody said, I have distilled the comments - as the member for Cottesloe articulated - to two 
main areas of concern.  What members opposite presented about a lack of independence of the commission had 
no substance.  We may have a disagreement or difference of opinion regarding individual complaints; 
nevertheless, the government has adopted its position as a result of the broad research and wide consultation 
undertaken.  I acknowledge the recommendations of the select committee, and the work of the select committee 
was taken into account.  We did not accept all, although we accepted the majority, of its recommendations.  We 
looked at other models.  We took account of the comments of those who have a stake in the children’s 
commissioner.  One cannot satisfy every individual view regarding such a body.  The framework that was 
developed through consultation and the legislation we have finally drafted will give Western Australia a most 
independent commissioner.  A very strong legislative framework will be provided in which to operate, and that 
will make it clear that the commissioner’s role will be to advocate on behalf of children.  This model will ensure 
that broad issues relating to children will be considered.  I refer to matters such as bullying, safe sex, eating 
disorders, the environment and health - the list goes on.  These matters have been identified and articulated by 
children. 

Dr E. Constable:  We’ll not be talking about the budget in consideration in detail as the budget is not part of the 
bill.  I don’t think there’s an opportunity to discuss that aspect.  Can you do that now? 

Ms S.M. McHALE:  I thank the member for Churchlands.  We have constructed two elements to the budget.  
There is the figure the member quoted of $1.5 million.  In addition, to be fair, the $2.5 million allocated for 
criminal screening must be taken into account.  The $1.5 million that is solely for the children’s commissioner 
must be put alongside the criminal screening funding of $2.5 million. 
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Dr E. Constable:  What will happen with the screening money? 

Ms S.M. McHALE:  That money is sitting there, and will be used by the commissioner.  When the two are put 
together, almost $4 million a year will be allocated.  We looked at the information provided by the select 
committee and the figures outlined.  I have made public comment in defence of the figure, as some people have 
chosen to take into account only one part of it - namely, the $1.5 million.  However, the allocation will be almost 
$4 million a year. 

Dr E. Constable:  How do you expect it to be used? 

Ms S.M. McHALE:  Broadly, I think there would be eight or nine staff with the commission, and 15 or 20 staff 
in the criminal screening unit.  When taken together, it is quite a large allocation.  New South Wales has criminal 
screening staff and commission staff.  The member for Churchlands asked me -  

Dr E. Constable:  I’m a bit lost.  You’re talking about the criminal screening unit, but that’s not part of the 
commission - 

Ms S.M. McHALE:  Yes, it will be. 

Dr E. Constable:  Not according to the bill. 

Ms S.M. McHALE:  A consequential amendment will be made to the criminal screening legislation.  Broadly, it 
is a $4 million budget, and there will be in the region of 30 staff.  I do not want to blur the debate by lumping 
criminal screening into this measure, as we need to focus on the commissioner.   

The mix of staff will be a matter for the commissioner to determine.  The commissioner will employ the staff - 
not me.  The commissioner will have views about the mix of skills required.  The commissioner will start off 
with a budget of $1.5 million.  As minister, I was taken by a comment in the committee report that one does not 
necessarily need a big budget to do good work. 

Dr E. Constable:  But you need an adequate one. 

Ms S.M. McHALE:  Yes.  As a starting point, the $1.5 million is an adequate amount.  Member for 
Churchlands, we will keep a watching brief on it.  We will not fetter the work of the children’s commissioner by 
budget.  The government is setting up this body to succeed, not to fail, which it would not do. 

I finish on a couple of delightful comments young people made as part of our consultation process.  I am happy 
to give the member for Churchlands a copy of the report, as requested.  The comments were as follows: “This 
has to happen!” and “It’s about time someone realised that young people exist.”  I finish on this comment: “This 
is a great and exciting move for young people in Western Australia.  It will give them the opportunity to have 
their voice heard and their issues resolved/recognised.” 

As I said at the outset, I thank all members for their considered contributions.  I hope together we can work 
through this bill and develop a measure with which we all will feel comfortable.  I feel very strongly about not 
giving the role of receiving individual complaints to the commissioner - it would be a retrograde step to set up 
the commission in that way.  I am pretty strong on that aspect, and will oppose any such opposition amendments 
that come forward.  The independence of the position under this legislation is very strong.  Nothing I have heard 
this afternoon persuades me that the government has fettered the powers and independence of the commissioner.  
When unravelling the clauses and reading the bill, I would be surprised if members opposite, putting themselves 
in my position, would not argue as I am arguing. 

Question put and passed. 

Bill read a second time. 

Consideration in Detail 

Clause 1:  Short title - 
Dr E. CONSTABLE:  There is no doubt in my mind about the importance of this bill and the importance of 
good legislation to protect and further the interests of children and young people.  I will digress for one moment.  
I had the most amazing telephone conversation with my daughter-in-law this morning.  Her second child is due 
in September.  She had been for a scan this morning and was telling me about seeing her child in the womb at 33 
weeks and about its chubby cheeks, all the hair and the movements of the baby.  It was a wonderful conversation 
to hear a mother-to-be for the second time talking about her child.  I know that child will come into the world in 
what many people would consider to be very privileged circumstances, with loving, hardworking parents who 
will be able to provide what that child needs throughout his or her life.  However, we all know that many 
children do not have that privilege.  It does not come without hard work, thought and intelligence and all the 
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things that we would hope people apply to their children.  It was wonderful to hear her talking about the child I 
will see in about seven weeks.  It was very, very exciting.   

I fully support the idea of the office of Commissioner for Children and Young People, but there are some things 
about it that we need to debate and sort through.  Having heard the minister’s comments just now about 
independence and so on, I think she should take on board that anyone in opposition who says something to try to 
improve what is already there is saying it with the best of intentions.  I hope we can have a very open debate 
about that.   

I have a problem with the title.  The short title of the bill is “Commissioner for Children and Young People Bill 
2005”.  There is no definition of young people; there is virtually no reference to young people.  I think I saw the 
word “young” once when I was looking at the bill.  Either we have a bill that is called the Commissioner for 
Children Bill 2005 or a bill called the Commissioner for Children and Young People Bill 2005 and we recognise 
what we mean by young people.  I will move an amendment to the short title to draw attention to this issue so 
that as we go further through the bill - 

Point of Order 

Dr E. CONSTABLE:  I have a point of order.  It is very difficult standing in this chamber and being involved in 
a debate with the sort of conversation that is happening to my left.  I wonder if you could do something about 
that, Mr Speaker. 

The SPEAKER:  If members wish to have a conversation that is not in connection with this bill, it might pay 
them to move that conversation outside the chamber.  I would have brought it to the members’ attention earlier, 
but I could not hear the conversations.   

Dr E. CONSTABLE:  That is okay.  I am very happy to bring it to your attention when it gets to that point. 

Debate Resumed 

Dr E. CONSTABLE:  I move an amendment to the bill as follows - 

Page 2, line 3 - To delete “and Young People”. 

We must be clear what this legislation is about.  If it is about children, who are defined as people up to the age of 
18, it should be the Commissioner for Children Act.  If the legislation is to be for children and young people and 
we make the distinction that the minister made in her press release of December last year, when she defined 
children as being from birth to 12 years and young people as being from 13 years to 18 years, we should say so.  
We should be really clear and concise about what we mean, or the minister should explain why the bill contains 
this rather sloppy presentation of these terms, which are really vital to the commissioner and the commissioner’s 
role.  The bill’s title and the commissioner’s title should be very clear. 

Ms S.M. McHALE:  First, I congratulate the member on the imminent birth of her second grandchild.  I am sure 
it will be a beautiful experience.  Has the member checked whether seven weeks time is a parliamentary sitting 
week? 

Dr E. Constable:  No, it is not.  Isn’t that clever? 

Ms S.M. McHALE:  Briefly, the answer is that when developing the legislation we looked at what was around.  
We looked at the New South Wales legislation and we looked at the select committee report, and there was 
general consensus that the title should represent children and young people.  We cannot set an age - 

Dr E. Constable interjected. 

Ms S.M. McHALE:  People ask me all the time: what is a young person?  A 12-year-old or a 14-year-old might 
be a young person, but the point is that people in those younger adolescent years do not see themselves as 
children.  This bill applies to young people under the age of 18 years.  I will not call a 16-year-old a child, 
because I know that young people do not see themselves as children.  The member cannot ask me to define an 
age, because that is nonsensical.  Simply, this bill is dealing with people under the age of 18.  When the 
member’s grandchild is 16 years of age, he or she will not want to be called a child.  

Dr E. CONSTABLE:  Having been called nonsensical by the minister, I would say that in relation to this bill 
she is sloppy.  Why not have a definition for children and young people as being those people under the age of 
18.  The minister should at least give some substance and structure to what she is trying to do.  The reason the 
minister gave for including the phrase “and young people” is that everyone else does it and we are doing it too.  
The minister needs to sharpen her thinking about this.  I have read it and I think it is sloppy.  When we get 
further into the bill I will show the minister a couple of places where the legislation is very sloppy, when she 
should have referred to children and young people.  The minister should not call me nonsensical.  She has used 
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the definition in her own press release, and now she is saying that she cannot do it.  She cannot have it both 
ways. 

Mr J.H.D. DAY:  I place on the record that from the Liberal Party’s point of view, we do not have a problem 
with the inclusion of the words “and young people”.  We would prefer to leave those words as they seem to have 
become accepted practice around the world, but we understand the intent of the member for Churchlands’ 
possible subsequent amendments to insert the words “and young people” later in the bill.  We would be more 
inclined to follow that approach rather than to delete this phrase.  We believe it would be better if it remained in 
the title and was applied consistently through the rest of the bill.  We will be interested to hear what the member 
for Churchlands moves subsequently.   

Amendment put and negatived. 

Clause put and passed. 

Clause 2 put and passed. 

Clause 3:  Principle that best interests of children paramount - 
Dr E. CONSTABLE:  This clause refers to the principle that the best interests of the child are paramount, but 
the clause does not contain a definition of what is meant by the best interests of the child.  It is another broad 
term that we debated in relation to the Children and Community Services Bill - now an act - last year.  What 
factors are taken into consideration in determining the best interests of the child and how are they measured?  In 
particular, what are the best interests of the child as they relate to this bill?  Section 8 of the Children and 
Community Services Act refers to “determining the best interests of the child”.  However, I do not think it is 
particularly applicable to this bill.  Does the need to protect the child from harm, and the capacity of the child’s 
parents to protect the child from harm, apply in this bill?  I would like the minister to explain what are the best 
interests of the child in the context of this bill.  I do not have a problem with the wording in the bill, but I would 
like to know what it means.  It makes the legislation a bit airy-fairy if it is not explained in detail.  In light of the 
explanation in the Children and Community Services Act, what is the minister’s explanation in the context of 
this bill?   

Ms S.M. McHALE:  I thank the member for Churchlands.  It is explained more fully in the Children and 
Community Services Act because it deals with more specific functions and a more targeted population.  It was 
important in the Children and Community Services Act, which deals with vulnerable children, to sharpen and 
define the words “best interests of the child”.  The consequences that can occur under the Children and 
Community Services Act are, among other things, children being taken into care.  This definition is broad and 
universal.  To some extent I do not think definitions will be appropriate in the legislation.  

Dr E. Constable:  What does it mean to you in this legislation?  I am not asking for a tight definition.  It is your 
legislation; you are the minister.  Why is it there?  I do not want to hear that we all understand what it means.  
What does it mean to the minister?   

Ms S.M. McHALE:  It is very clear to me that the “best interests of the child” are actions and decisions taken 
that will advance the wellbeing of children and young people.  It will develop social agendas and policies that 
will help create better opportunities for children in the broadest sense.  That will require drilling down.  A set of 
pointers will indicate the best interests of a child in relation to public transport, for instance.  A different set of 
pointers will apply to health and possibly a different set again to bullying in the schoolyard.  

Dr E. Constable interjected. 

Ms S.M. McHALE:  The “best interests of the child” are actions and decisions that advance and help create 
fuller potential for children and create a better opportunity for children to have their needs and aspirations met.  

Dr E. Constable:  I was asking you to describe, at a conceptual level, what it means to you.  

Ms S.M. McHALE:  I have just done that.  It may not answer the member for Churchlands’ question, but I have 
told the member what are the “best interests of children” in that term’s broadest sense.  We can have a theoretical 
discussion about it all night, but I will lay the ground rules now: I will answer the questions clearly and to the 
best of my ability.  They may or may not satisfy the member, but I will not waste the time of the house arguing 
when we should move on to deal with some of the other issues.  I have provided the broadest definition.  This is 
about promoting the wellbeing of children.  It is about ensuring that actions and investigations advance the 
opportunities for children and young people.   

Clause put and passed.  

Clause 4:  Guiding principles - 



Extract from Hansard 
[ASSEMBLY - Tuesday, 16 August 2005] 

 p3975b-4012a 
Mr John Day; Acting Speaker; Dr Elizabeth Constable; Mr John McGrath; Mr Colin Barnett; Dr Janet Woollard; 

Mr Terry Waldron; Mr Paul Andrews; Mr Martin Whitely; Ms Sheila McHale; Speaker; Mr Max Trenorden 

 [26] 

Dr E. CONSTABLE:  Paragraph (b) reads - 

the principle that families have the primary role . . .   

What does the minister mean by “families”?   

Ms S.M. McHALE:  I do not wish to appear flippant in answering the member’s question, but families come in 
very diverse forms.  A family is whatever structure there is around the child.  This broadly refers to the 
immediate family of the child, whether that be the parents, guardians, a single parent or gay parents.  

Dr E. CONSTABLE:  Does it encompass grandparents, aunts, cousins etc?   

Ms S.M. McHALE:  Yes, it does.  With Aboriginal families it includes the extended kinship that is relevant to 
that particular child. 

Clause put and passed.   

Clause 5:  Terms used in this Act - 

Dr E. CONSTABLE:  I have some amendments relating to the comments I made on clause 1.  I do not for a 
minute expect the minister to accept the amendments, but two terms are really important.  “Child” is defined as a 
person under the age of 18, whereas the minister told us a little while ago that a 16-year-old is not a child; he or 
she is a young person.  She also told us that it is impossible to define “young person”.  My amendments refer to 
the definition of “child”.  I think the reference to 18 years of age should be amended to 12, and we should insert 
on page 3, after line 27, that a young person means a person between the ages of 13 and 18.  An alternative 
amendment, which I do not have written out, would be to change the definition of “child”.  I move - 

Page 2, line 27 - To delete “18” and substitute “12”. 

The minister defined “young person” for us tonight.  Then she said she could not define it.  She has defined 
“young person” in other forums and in media releases.  However, she has said it is not possible to define it in this 
bill.  It needs clarification so that it is obvious what the bill means.  I think the minister wants to show respect to 
youngsters over the age of 12 and not refer to them as children.  I agree with her.  Children between 13 and 17 
years of age do not want to be called children.  They want to be referred to as young adults or whatever is 
appropriate.  This legislation does not make clear who is being referred to.  I would like some clarification.  

Mr J.E. McGRATH:  I support the member for Churchlands’ suggestion.  We could probably get around it by 
providing a definition of “child” and “young person” as a person who is under 18 years of age.  That would 
cover all categories.  At the end of the day the act is titled the Commissioner for Children and Young People Act 
2005.  It is about children and young people, so we can probably include the two together to cover both 
categories.  It would not then be necessary to differentiate between a child 12 years of age or under who becomes 
a young person when he or she turns 13.  

Ms S.M. McHALE:  I certainly do not accept the first of the amendments of the member for Churchlands.  I am 
deliberating with my advisers on whether there is a way of working around what the member for South Perth and 
the member for Churchlands have said.  I think that at the end of the day it comes back to the same point and the 
same definition.  The term “child” is used in the Adoption Act, in the courts and probably in the Criminal Code.  
I think it is enshrined in legal convention that a child means somebody under the age of 18 years.  We are trying 
to tailor this legislation so that it has some relevance to and resonance with the people for whom it is supposed to 
be working; that is, children and young people.  I am wondering whether we could say that a child means a child 
or young person who is under the age of 18 years.   

Dr E. Constable interjected. 

Ms S.M. McHALE:  The argument is circular: a child means a child or young person under the age of 18.  My 
adviser has pointed out that the select committee went through the argument on the definition of a child.  It 
obviously gave some significant consideration to the definition and it came up with “child”.  I can see the 
argument, but I do not think it will enhance the value or the purpose of the act, quite frankly.  

Mr J.E. McGrath:  A child could be a 17-year-old playing for the West Coast Eagles and earning $170 000 a 
year. 

Ms S.M. McHALE:  That is exactly why the bill title includes the term “children and young people”.  It is really 
important that the bill refer to children and young people.  I do not think that for the definition in the bill we need 
to be so “less sloppy”, as the member for Churchlands might say, but I would say we do not want to be picking 
up on less than significant issues in the bill.  I will not make that amendment on my feet, but I will have a look at 
it.  If it is something that I think may enhance the bill, we can pick up on it in the upper house.  There will be 
times when I will have recognised the work of the select committee and others when I have not picked up on the 
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work of the select committee.  I know that the member for Churchlands is trying to improve the bill, and she 
started off by saying that it was her intention to do so, but I do not think that the amendment is necessary.  I will 
remind everybody of the United Nations Convention on the Rights of the Child.  Part I of article 1 states - 

For the purposes of the present Convention, a child means every human being below the age of eighteen 
years unless under the law applicable to the child, majority is attained earlier. 

I believe that it is a matter of convention and that we need not worry so much about the definition.  I believe that 
we should stick with the definition in the United Nations Convention on the Rights of the Child.  If that is not 
good enough, in this instance we will stick with the definition of the select committee.  I will do that because it 
suits me in this instance.  I do not believe it is materially different.  The bill sets out the definition very clearly 
and I am quite happy to live with the definition.   

Amendment put and negatived. 

Clause put and passed. 

Clause 6:  Office of Commissioner for Children and Young People established - 

Dr E. CONSTABLE:  If we wished to take up the issue of the budget, we could probably swing it in at this 
point, but I was a little confused by the minister’s comments.  The budget is actually $1.5 million for the 
commissioner’s office.  The other matters that the minister was talking about to do with screening really come 
under a quite separate budget for a particular activity.  Although it might come under the umbrella of the 
commissioner, it will not add at all to the entitlement of the commissioner’s office and the number of staff.  As I 
understand it, the $1.5 million is a reflection of the total budget for the commissioner’s activities.  Is that correct? 

Ms S.M. McHale:  That is correct, without the criminal screening. 

Dr E. CONSTABLE:  I raised an issue during the second reading debate of a deputy commissioner, following 
on from the recommendation of the Gordon inquiry.  I intend to move -  

Page 4, after line 14 - To insert the following -  

(2) A person is to be appointed by the Governor as the Deputy Commissioner to assist the 
Commissioner for Children and Young People with the same terms of appointment 
and conditions of service as applies to the Commissioner. 

It was a very important point raised by the Gordon report, to have a deputy commissioner dedicated to the work 
that we know is required for the wellbeing and protection, as it were, of Aboriginal and Torres Strait Islander 
children.  It was a very substantial recommendation of the Gordon report, following on from the general 
appointment of a commissioner.  I would like us to address that tonight.  I hope that the minister will accept this 
amendment or a form of this amendment so that there can be a dedicated deputy commissioner.   

The SPEAKER:  The member will need to sign the amendment. 

Dr E. CONSTABLE:  I will do so happily.  There should be two amendments based on the Gordon report: the 
first for a commissioner and the second for a dedicated deputy commissioner for the needs of Aboriginal 
children.  It is really important, because there are so many issues that many of us are concerned about to do with 
Aboriginal children.  This is not the time to go into those tonight and give examples, but I am sure that the 
minister is probably more aware of all those than I am.  There is deep concern with all aspects of the welfare of 
Aboriginal children, including education, drugs and health.  To have that dedicated person would be a great 
follow-on from the Gordon report and a very important part of the office of the Commissioner for Children and 
Young People.  I would obviously like the minister to accept this amendment, but if the minister is not able to do 
that, I would like her to confirm the importance of this area and how she would see it fitting into the office of the 
commissioner and the importance that would be placed on the needs for the wellbeing of Aboriginal children. 

Ms S.M. McHALE:  We considered this in the context of the Gordon report, which looked at some of the very 
significant issues facing Aboriginal communities.  A number of matters influenced me away from endorsing that 
particular recommendation.  Primarily, I want the issues of Aboriginal children elevated to the role of the 
commissioner, not necessarily the role of the deputy commissioner.  Issues affecting Aboriginal children are 
significant and they do not necessarily affect other vulnerable groups, such as children with disabilities, although 
the disability lobby group might claim that people with disabilities should have a special person, as might people 
from non-English speaking or culturally and linguistically diverse groups. 

The SPEAKER:  Before we go any further, the amendment should be to clause 7, not clause 6.  Is that correct, 
member for Churchlands?   

Dr E. CONSTABLE:  I am happy to make it to clause 7.  I think it fits in either place.   
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The SPEAKER:  I will move clause 6, as we have heard the argument. 

Dr E. CONSTABLE:  I do not think the minister has finished, but when she gets to clause 7 she will be able to 
finish. 

The SPEAKER:  No, I understand that. 

Clause put and passed. 

Clause 7:  Appointment of Commissioner - 
Mr J.E. McGRATH:  I wanted to talk on clause 6 but we were sidetracked.  I want to ask the minister one 
question.  I am sorry about that but we did jump ahead.   
The SPEAKER:  The question has been put. 

Mr J.E. McGRATH:  I was waiting for clause 6 and all of a sudden we were on clause 7. 
The SPEAKER:  I will allow some latitude, but we are currently about to start clause 7. 

Mr J.E. McGRATH:  I was being a gentleman, Mr Speaker.  I want to ask the minister about the statement in 
clause 6, “An office called the Commissioner for Children and Young People is established.”  Considering that 
the Department for Community Development already has an Office for Children and Youth - formerly the Office 
for Children and Young People’s Policy - will the commissioner’s office be situated in the Office for Children 
and Youth?  If not, how will the minister divorce the commission and the commissioner from the Office for 
Children and Youth? 
Ms S.M. McHALE:  The commission and the commissioner will not be located in the Office for Children and 
Youth, which is a public service unit that will remain under the broad umbrella of DCD.  There are functions that 
the Office for Children and Youth undertakes currently, particularly listening to and consulting with children.  
There will be some further discussions when the commissioner’s office is established to ensure that there is no 
duplication of those functions.  That is a pretty clear view held by the director of the Office for Children and 
Youth. 

The SPEAKER:  The question before the house is that clause 7 stand as printed.  The member for Churchlands 
needs to move her amendment. 

Dr E. CONSTABLE:  I move - 

Page 4, after line 14 - To insert the following - 

(2) A person is to be appointed by the Governor as the Deputy Commissioner to assist the 
Commissioner for Children and Young People with the same terms of appointment 
and conditions of service as applies to the Commissioner. 

I do not need to repeat what I said earlier, but I would like to hear the remainder of the minister’s remarks on this 
issue. 

Ms S.M. McHALE:  I was saying that I expect, and indeed the legislation requires, the commissioner, in 
performing the functions, to give priority to and have special regard for the interests of Aboriginal children.  I do 
not support the amendment.  The amendment is actually very broad and seeks to set up a legislative position of 
deputy commissioner.  It will be for the commissioner to decide the structure of the commission and whether she 
or he has a deputy commissioner, an assistant or whatever.  The amendment does not give the deputy 
commissioner special responsibility for Aboriginal children.  I would expect the commissioner to elevate to his 
or her primary and major focus the issues of Aboriginal children.  We have provided in the legislation, under 
matters relevant to the performance of functions, for the commissioner to have regard for and give priority to 
Aboriginal children and, indeed, children who are vulnerable and disadvantaged for any reason.  That is, 
therefore, very clearly enshrined in the legislation and I expect the commission to have regard to that.  Indeed, I 
also took the view, which was shared by a number of organisations, that if a deputy commissioner is dealing with 
the issues of Aboriginal children, they will never be elevated to the top position.  I would be delighted, in fact, if 
an eminent Aboriginal person were appointed as the commissioner.  For those reasons we chose not to legislate 
for a deputy commissioner’s position.  It is something that the commissioner and the commission could seriously 
consider, but we will not include it in the legislation.   
Amendment put and negatived. 

Clause put and passed. 
Clause 8:  Tenure of office - 
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Mr J.H.D. DAY:  I notice in this clause that a commissioner can be appointed for a period of no longer than five 
years and then reappointed only once.  The reason for that is fairly self-evident but I would like the minister to 
give an explanation so that it is on the record.   
Ms S.M. McHALE:  We compared the situations in other states.  For the information of the member for Darling 
Range, the New South Wales commissioner is appointed for five years plus two years renewable; Queensland, 
five years renewable; Tasmania, three years; the United Kingdom, five years renewable; the Auditor General’s 
tenure, which is different, is until age 65; and the Ombudsman, five years only.  In other words, no particular 
model indicated one rather than the other.  It would be fair to allow the person appointed, particularly to a new 
position of this nature, one term and another renewable term to take new directions.  The select committee 
recommended a term not exceeding five years, renewable once.  That is an example of one recommendation that 
we accepted.  However, for a position such as this, 10 years is the maximum we would want, as people in these 
sorts of positions need to regenerate.  Five years only is probably going too far the other way.   
Clause put and passed. 

Clause 9:  Terms of appointment - 
Dr E. CONSTABLE:  The clause refers to the terms of appointment of the commissioner.  I have an 
amendment that I believe is the same as that which is in the legislation covering the state Ombudsman.  I move - 

Page 4, after line 26 - To insert the following - 

(3) No person who is or has been within the preceding 3 years a member of Parliament of 
the Commonwealth or any State will be appointed as Commissioner or Acting 
Commissioner. 

It is really important that the role of commissioner be seen to be independent of political influence.  Further on, 
the bill refers to the appointment of an acting commissioner.  Whoever is in the role of heading this very 
important commission should be as free and separate as possible from political influence.  It is important that 
someone who left Parliament after an election or who resigned to become the commissioner be free from that 
political influence.  That is why I have modelled this amendment on the legislation for the Ombudsman.  It gives 
a degree of independence and states clearly that that is what this Parliament expects.  I think it would be a very 
important addition to the legislation.   

Ms S.M. McHALE:  It is hard to give a considered response to an amendment I have just read; therefore, my 
tendency is to say no.  I know what the member is trying to do; she is trying to quarantine it so that the best 
person gets the job.  Let us say that somebody who came from Parliament in Queensland or Victoria was 
eminently qualified for the position and might have been in Parliament for just three years.  It is hard to think of 
them.   
Dr E. Constable:  There would be other very qualified people as well.   
Ms S.M. McHALE:  Absolutely.  Therefore, the best people to make the decision about who will get this 
position will be on the selection panel, and their choice of person for the position should not be limited by such a 
generic exclusion.  I hazard a guess that a person who has been in Parliament for four, eight or 12 years will not 
be qualified and will not be the best person for the job.  I do not want to limit the legislation in this way.  I think 
the member will probably achieve the same result just by practice.   
Dr E. CONSTABLE:  I draw the minister’s attention to a former member of this Parliament who is the 
Commissioner for Equal Opportunity.  I hazard a guess that she took up the position more than three years after 
she left Parliament.  There are qualified people in Parliaments who take up all sorts of positions in the outside 
world.  One issue that the minister talked about in her second reading speech - in fact, all members spoke about it 
in their second reading contributions - was the independence of this office.  The minister stressed very strongly 
to us that she sees this office as independent.  This amendment would make this position seem to everyone to be 
independent.  It would also allow those people with qualifications, such as Hon Yvonne Henderson, who took up 
the very important position of Commissioner for Equal Opportunity at a certain point after she left this place, to 
be considered.  However, it would also allow some gap between parliamentary service and taking up this type of 
position.  We see it as important in the role of Ombudsman, and I think we can see it as important in a number of 
roles in the community.  There are probably other examples of legislation in which this sort of provision can be 
found.  I know it has been dumped on the minister’s table, but I would be really pleased if she would consider it 
as a possible amendment in the other place.  I think it would add to the notion of independence, which she was 
very keen to ensure that we understood was part of what this legislation is all about.  I am sure that we will have 
more discussion about the independence as we debate the bill further, but it would be an important addition.   

Ms S.M. McHALE:  I will take the member’s word for it that it is in the Ombudsman’s act.  I have not seen it, 
but I take that at face value.  It is probably a rare provision in legislation.  The only example the member has 
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given is Hon Yvonne Henderson.  It has been seven or eight years since she has been in this chamber.  She did a 
law degree and went on to do other things.  With the effluxion of time, I am sure she was an eminently qualified 
person for the job.  The biggest problem with the amendment is that the member may lessen the pool of people 
who apply for the job.  That is all I can say.  No-one who is latterly of Parliament springs to mind.  A few might 
claim that they have the skills and the competence, but that would be up to the selection panel.  I will certainly 
give the amendment some consideration, but, on the face of it, I do not think it is necessary or will add great 
value to the bill.   

Mr J.H.D. DAY:  The minister referred to the selection panel that will be appointed to recommend the 
commissioner.  Will she elaborate on that a little?  What sort of people might such a selection panel comprise?   

Ms S.M. McHALE:  This is a bit of hypothesising, and that is all it can be.  It could comprise the Director 
General of the Department of the Premier and Cabinet, a commissioner from interstate, somebody such as Fiona 
Stanley or of that ilk, people who are involved in early years child development or eminent persons.  As a 
general rule, when a government establishes a panel of very senior positions, it looks for the best people who 
have a great deal of wisdom and knowledge of the area.  We have not determined who will be on the selection 
panel.  Let us pass the legislation first.   

Amendment put and negatived. 

Clause put and passed.   

Clauses 10 to 12 put and passed.   

Clause 13:  Acting Commissioner -  
Dr E. CONSTABLE:  Clause 13 refers to the appointment of an acting commissioner.  The first line states that 
the minister may appoint a person to act in the office of commissioner, and it goes on to list some details.  Given 
that the commissioner will be appointed by the Governor, the person acting in this position also should be 
appointed by the Governor.  I presume that in appointing an acting commissioner, the government would want 
someone who had the same qualifications.  That is not clear in this clause.  It seems as though almost anyone 
could be appointed.  The position could be filled for a few months or a few weeks by someone with a different 
background and capabilities from the commissioner.   
Leave granted for the following amendments to be moved together. 
Dr E. CONSTABLE:  I move -  

Page 6, line 26 - To delete “Minister” and substitute “Governor”.  

Page 7, line 3 - To delete “Minister” and substitute “Governor”. 

That would be consistent with the appointment of the commissioner.  As I said a moment ago, it would bring the 
position of acting commissioner in line with that of the commissioner.  It is important to have that consistency 
and to give more rigour to the appointment of the acting commissioner.   
Ms S.M. McHALE:  The reason it is constructed in this way is quite deliberate.  We are talking about a period 
of time that could be very short.  It could be annual leave, sick leave or some other reason that renders the 
commissioner unable to fulfil his functions.  Typically, we are talking about periods of annual leave or sick 
leave.  To recommend that we elevate the decision making or the endorsement to the Governor is unnecessarily 
onerous.  It is very different if we are talking about filling the permanent position.  If we are talking about filling 
the position when a person goes on leave or goes overseas to a conference of children’s commissioners, we want 
to act quickly to get someone into the position.  It is fair comment that an executive council meeting could be 
organised very quickly.  I do not think it is necessary to have the Governor’s agenda clogged further with 
endorsing what will be the minister’s recommendation anyway for a period of two to four weeks.  I see them as 
different; I absolutely agree that the appointment be a Governor’s appointment.  It is not necessary to require the 
Governor to sign off on a two or four-week sick leave or vacation period.  It is unnecessarily onerous.   

Amendments put and negatived. 

Clause put and passed. 

Clause 14 put and passed. 

Clause 15:  Staff - 
Mr J.H.D. DAY:  We are moving an amendment to clause 15 because we have concerns that what is currently 
provided for in the existing clause is unduly restrictive; namely, that staff of the commission are able to be 
selected only from the public service appointed under the Public Sector Management Act.  The Opposition’s 
point of view is that it would be more appropriate if the commission were able to look more widely at the time.  
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Therefore, we propose that the commission appoint suitably qualified people on secondment from another state 
agency or instrumentality.  We seek to broaden the scope of appointment to some extent.  I therefore move the 
amendment that I have circulated - 

Page 7, lines 26 to 29 - To oppose the clause with a view to substituting the following - 

15. Commission staff 
(1) The Commission may employ, or take on secondment from any State agency 

or instrumentality, suitably qualified persons to assist it in the performance 
of its functions. 

(2) In cases not otherwise provided for, the terms and conditions of employment 
by the Commission are determined by the Commission acting with the 
advice of the Minister administering the Public Sector Management Act 
1994. 

The ACTING SPEAKER (Mr P.W. Andrews):  Is the member flagging that amendment if the question is 
rejected?  The question is that clause 15 stand as printed.   

Ms S.M. McHALE:  I will say aye at the vote but I just want to make it clear that this clause does not preclude 
what the member wants to do.  Staff from anywhere can be appointed to the commission.  When they are 
appointed or seconded they will be under the Public Sector Management Act.  The clause as it stands does not 
preclude anything the member wants to do.  It states that staff employed by the commission will be Public Sector 
Management Act staff.  It certainly allows for people to be seconded or who may be employed under a 
government employees’ act or employed by Western Power or some other utility and are not currently public 
servants.  I do not think the amendment is necessary because clause 15 does not preclude the widest possible 
employment. 

Dr E. CONSTABLE:  I understand the member for Darling Range’s amendment.  The clause states that “public 
service officers are to be appointed or made available”.  It does not give the wider view just given by the 
minister.  In fact, I had a similar amendment, but I will not move it because the member for Darling Range has 
moved his.  It is clear to me that the provision refers only to public service officers being appointed.  It needs to 
be made very clear in the legislation about the appointment of staff.  I definitely support the member’s 
amendment. 

Mr J.E. McGRATH:  I support the two previous speakers.  Upon reading the clause, I felt the same way.  It 
seems to me that it is restricted to public service officers being appointed.  It is something that we must clarify. 

Ms S.M. McHALE:  We have a classic situation that I have referred to before.  I have two lawyers with me who 
say that it is clear.  Upon reading the clause, I understand what the members for Darling Range and Churchlands 
are saying.  I am very ably advised that it is a standard clause; it is in the Auditor General’s act.  It does not 
preclude people from being appointed from outside the public sector.  The clause states that people who will be 
appointed will be public service staff.  I am assured they will be.  They can come from absolutely anywhere.  It 
is very clear; it is on the public record.  It is clear that the intention is that staff can be brought in from a 
university or Princess Margaret Hospital for Children or from outside the state - anywhere.  I give the assurance 
that it will not limit the selection or appointment of staff to current public servants.  When they are appointed, 
they will be appointed under the Public Sector Management Act.   

Dr E. CONSTABLE:  I am happy to accept what the minister said.  I still think that this provision is not clear to 
the non-lawyer reader.  I am sure that the two lawyers at the table advising the minister are very competent 
people, but they are not voting on the legislation - we are.  This wording needs to be much clearer to the non-
lawyer reader of the bill.  A lawyer may know that what is written here means something not written here, but I 
do not know why the provision cannot be written in plain English so everyone understands it.  What the minister 
just told us this provision means is not written on the page. 

Mr T.K. WALDRON:  I have not been involved in this debate, but listening to comments, and upon reading the 
clause, the minister agreed with what other members said. 

Mr J.E. McGrath:  You’re not a lawyer, either! 

Mr T.K. WALDRON:  No.  I agree with members: would it not be commonsense and practical to put the 
provision into the words just outlined? 

Dr E. Constable:  Say what you mean in the legislation. 

Mr T.K. Waldron:  That’s why people don’t understand it. 
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Ms S.M. McHALE:  I am advised that it might be better to explain it this way: this clause is about how the 
commissioner will employ staff; that is, the legal provisions and the conditions under which people will be 
appointed.  They will be appointed or seconded - that is “made available” - under part 3 of the Public Sector 
Management Act.  The clause does not state anything about the preconditions required to put a hand up for a job.  
It is about how the commissioner will employ his or her staff.  Seen in that sense, the provision becomes a little 
clearer. 

Mr J.E. McGrath:  What if we said that the officers of the commission or the staff of the commission are to be 
employed or made available under the Public Sector Management Act to enable the commissioner to perform his 
or her functions? 

Mr T.K. Waldron:  The “public service” reference at the start is a bit too much. 

Mr J.H.D. Day:  We need plain English drafting. 

Ms S.M. McHALE:  Okay.  We have agreement.  As I have said that I can see where members are coming 
from, it is incumbent on me, so that we as non-lawyers feel better about the legislation, to - 

Dr E. Constable:  No.  It’s we as legislators - forget the non-lawyers. 

Ms S.M. McHALE:  Okay.  We will avoid the sloppy use of language.  I thank the member for Churchlands. 

Dr E. Constable:  No.  We just want plain English here. 

Ms S.M. McHALE:  I suggest that it read that officers be appointed.  Taking out “public service” will remove 
any ambiguity. 

Mr J.H.D. Day:  Why not use “staff”, as the heading refers to staff?  

Ms S.M. McHALE:  I am happy with staff.  In the public service, “officer” is the language used.  If the member 
wants staff, let us do it properly if we are amending it.  I will amend it to “staff”.  There are no problems as long 
as the rest of the clause stays, as that is the mechanism under which staff will be employed.  I move -  

 Page 7, line 27 - To delete “Public service officers”, and substitute “Staff”. 

I move the amendment for the reasons just discussed. 

Mr J.H.D. DAY:  The opposition supports the proposed amendment as it makes the intention of this provision 
much clearer.  I am pleased that the minister has accepted the concerns expressed by the Liberal Party, and other 
members, particularly the member for Churchlands. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 16:  Use of government staff and facilities - 

Dr E. CONSTABLE:  I ask the minister to explore this clause and explain it in some detail.  It starts by 
outlining that the commissioner may, by arranging with relevant employers, “make use” of people in certain 
roles.  What does the minister mean by relevant employers?  Some questions arise concerning the 
commissioner’s budget.  If the commissioner engages in an arrangement with a relevant employer, whomever 
that may be, to use the services of an employee - I assume from another department or whatever - will the 
commissioner’s office have to pay for that service?  Will it be someone coming for a day, an hour, a week or 
whatever?  I can imagine circumstances in which it might happen.  I ask the minister to give some examples to 
ensure that I understand it correctly.  I assume that if a hearing, an inquiry or an investigation were undertaken, it 
would be very important for the commissioner to call upon expertise in other parts of government or other 
agencies.  If the commissioner must pay for those services, as happens across government departments quite 
often these days, this tiny budget of $1.5 million will be more than stretched to the limit.  Indeed, the 
commissioner may be limited in what he or she may accomplish because of these budget constraints.  Am I am 
going down the right alley here?  Can the minister give some examples?  I can imagine calling on the Police 
Service to issue a warrant, or something like that.  I remember such examples in the bill we debated last year.  I 
would be grateful if the minister fleshed it out for us.   

Ms S.M. McHALE:  The member’s understanding is correct.  It allows the commissioner to bring in staff.  
Whether the commissioner has to pay for that or whether it will be done through a partnership with another 
agency is something that would be negotiated.  This is out of left field, but in the case of an investigation to do 
with coronial police management of child deaths, the commission may wish to negotiate with the Police Service 
to bring in staff who understand the ins and outs of coronial inquiries.  Another example could be the 
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commission exploring better transport for children.  The commissioner may wish to negotiate with the Public 
Transport Authority to second staff - 

Dr E. Constable interjected. 

Ms S.M. McHALE:  It could.  The structure of the budget and the staffing is a matter for the commissioner and 
the minister at that time, but the commissioner may wish to allocate a certain amount of money for research, 
which may allow more flexible use of staff.  One possibility is that the commissioner may not allocate all the 
staffing budget to staff and may wish to keep some for more flexible use.  Another possibility is that there may 
be a joint research project between, say, the Department of Education and Training and the commission into the 
use of playgrounds or bullying.  That may be a shared partnership and the director general of education may 
second somebody and pay for that staff member.  It could be a range of all of those examples.  It could be at no 
cost to the commission if it is a partnership, or the commission could allocate a certain amount for research, 
some of which could be used for staffing. 

Dr E. CONSTABLE:  I thank the minister for her comments.  I want to take this one step further, particularly in 
relation to the budget.  If the office of the commissioner is to have eight or nine staff, as the minister indicated 
earlier this evening, what percentage of the $1.5 million would that take up?  I am trying to get a feeling for what 
the commissioner will be able to accomplish in a year - how many investigations could be held, how many 
hearings could be held, how many reports could be written, how many staff he or she could afford to buy in and 
what other services could be bought in.  I do not think $1.5 million will buy very much.  I imagine a huge slice 
of the budget will be taken up with employment and the on-costs of the eight or nine staff and the 
commissioner’s own appointment, because if the commissioner is worth his or her salt, that person will not come 
cheap.  There will not be a huge amount of that $1.5 million left over to undertake these activities.  How many 
investigations in a year does the minister think are reasonable?  How many reports to Parliament are reasonable 
in a year?  Will there be one major report?  What is the likely extent of what we will see come out of this office? 

Ms S.M. McHALE:  I know the member is trying to develop an argument that the budget is insufficient.  I said 
earlier that this is a starting budget and we are going into the unknown - a qualified unknown, because we can 
draw on the experiences of other states - and that for the pure research and investigative side of the commission, 
forgetting about criminal screening, this is a reasonable amount.  With the commissioner on a salary of 
approximately $100 000 and on-costs, that allows the appointment of at least nine or 10 staff at a reasonable 
salary, which would allow the commission to generate a considerable amount of research.  At this stage I will not 
put a quantum on the number of reports.  I imagine that in the first year the commission will be in a 
developmental stage.  Its work will involve relationship and networking building.  It is difficult to say, but with 
$1.5 million, if the commissioner chooses his or her staff wisely and uses the capacity of partnerships - I am not 
saying the commissioner has to do that because he or she will not have enough money, but that is a reasonable 
approach for an office of this nature - he or she can undertake a considerable amount of very targeted and good, 
solid work. 

Dr E. CONSTABLE:  I am starting to get the impression that this amount of $1.5 million was just pulled out of 
the air.  I am staggered that the minister, who must have been involved in the decision that the budget would be 
$1.5 million, cannot give us a breakdown of how that money is likely to be spent.  We have heard an estimate of 
eight, nine or 10 staff and I would like to know, with the budget at $1.5 million, what are the minister’s 
expectations for that office in the first full year.  It is now August and this legislation has to go through not only 
this house but also the other house and I imagine come back with some amendments.  At the very latest it will be 
in operation on 1 January next year.  Is that $1.5 million for six months, and will the budget be $3 million in 
2006-07?  Can the minister tell us what she has in mind for the $1.5 million?  She should know. 

Ms S.M. McHale:  It is $1.5 million per annum. 

Mr A.D. McRae interjected. 

Dr E. CONSTABLE:  It is in the budget papers this year, so in a sense we have legislated for $1.5 million. 

Mr A.D. McRae interjected. 

Dr E. CONSTABLE:  I know that, but this issue has been raised in discussion and I will continue to raise it 
until I understand.  I cannot believe for a minute that this responsible minister cannot give us a full breakdown of 
what she expects that $1.5 million to be spent on.  The minister has provided this airy-fairy response to the 
budget.  

Mr A.D. McRae interjected. 

Dr E. CONSTABLE:  I am asking the minister now because this issue was raised during the second reading 
debate, to which she responded, and I will continue to raise it until I understand where she is going with this 
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$1.5 million, which I think, and I know a number of other people think, is insufficient to do the task that we all 
want this commissioner to do. 

Ms S.M. McHALE:  The indicative budget for 2006-07, which is a full year, would be approximately $380 000 
for contracts and services, including computing, insurance and software; just under $900 000 for employee 
expenses or staffing; and approximately $146 000 for operating expenses, travel, both intrastate and interstate - 
probably not overseas travel in the first year, but who knows - communication, postage, stationery and printing.  
The member for Churchlands tries to paint a picture that we have not done any work or analysis on this matter.  
The member said we probably would not get the opportunity to talk about the budget, so I spoke in round 
figures.  I also said that as a starting point the amount of $1.5 million, given what we know of other states, was 
not an unreasonable amount.  I think it is an adequate amount to start this unit.  To be absolutely clear, we have 
done a draft budget, and it is down to details such as operating costs for motor vehicles and so on.  They are the 
figures and I hope that answers the member’s question. 

Dr E. Constable:  It certainly does. 

Clause put and passed. 

Clause 17 put and passed.  

Clause 18:  Functions -   
Dr E. CONSTABLE:  This is a very important clause because it sets out the functions of the commission in 
points (a) to (k).  I do not have any query with those functions.  However, I suggest - I have amendments to this 
effect - that we include the words “and young people” after each time “children” is mentioned to give effect to 
the sentiment to which the minister referred earlier and with which we all agree; namely, young people aged 14 
and 15 should not be referred to as children.  I have circulated amendments to clause 18 to included after the 
word “children” the words “and young people”.  It will give effect to the sentiment the minister mentioned a 
number of times and with which I agree.  If the title includes “young people” it should be included in this clause 
about the commissioner’s functions to reinforce that sentiment.  

The ACTING SPEAKER ( Mr P.W. Andrews):  The member must read out each amendment because they are 
not on the notice paper.   

Leave granted for the following amendments to be moved together. 

Dr E. CONSTABLE:  I move - 

Page 9, line 4 - To insert after “children” the words “and young people”.   

Page 9, line 5 - To insert after “children” the words “and young people”.   

Page 9, line 8 - To insert after “children” the words “and young people”.  

Page 9, line 10 - To insert after “children” the words “and young people”.  

Page 9, line 12 - To insert after “children” the words “and young people”.  

Page 9, line 15 - To insert after “children” the words “and young people”.  

Page 9, line 18 - To insert after “children” the words “and young people”.  

Page 9, line 20 - To insert after “children” the words “and young people”.  

Page 9, line 23 - To insert after “children” the words “and young people”.  

Page 9, line 27 - To insert after “children” the words “and young people”.  

Page 9, line 31 - To insert after “children” the words “and young people”.  

I think the point has probably been made clearly with all those separate amendments.  To reinforce what I said 
before, this will give real effect to the desire of the minister to include the words “and young people” to make 
those older children aged between the ages of 11 or 12 and 18 feel that this bill clearly relates to their needs and 
to advocacy for them.  I urge the minister to consider these amendments seriously.  

Ms S.M. McHALE:  I thought I might have some sympathy with the member’s argument because she has 
sought to include the amendment under the commissioner’s functions.  However, the bill includes a definition 
for the meaning of “child” or “children”.  The problem with changing only this clause is that it will create an 
inconsistency in the legislation.  

Dr E. Constable:  There are inconsistencies anyway.   
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Ms S.M. McHALE:  To the extent that there is inconsistency, it is covered in the title.  It is important that the 
title reflect that the position is the Commissioner for Children and Young People.  That is what the position is 
called.  We are creating a new position, which is not called the commissioner for children, the commission for 
youth or the commissioner for young people; it is called the Commissioner for Children and Young People.  
Given that, I do not think we have created an inconsistency.   

If the amendments are passed, we will have to consider whether other clauses should be amended.  I do not think 
these amendments are necessary.  As I said, it is necessary that the words be in the title because it is the title of 
the position and the office we are creating.  It is entirely appropriate to have the words “children and young 
people” in the title of the bill.  It certainly flags in very clear terms that it is a commissioner for young people as 
well as for children.  Although I thank the member for Churchlands for her suggestion, I will not support it.  

Dr E. CONSTABLE:  This minister cannot have it both ways.  She issues press releases in which she makes a 
huge point of distinguishing between children and young people.  However, she will not do that in this bill.  She 
referred to the title of the bill and the title of the office but, given the remarks the minister has just made, she is 
not really serious about the sensitivities of youngsters between the ages of 12 or 13 and 18, who do not want to 
be called children.  She cannot possibly be serious; she is just mucking around here.  The inclusion of “young 
people” will not create any more of an inconsistency; it will underline the importance of the words. 

Amendments put and negatived. 

Clause put and passed. 

Clause 19:  Matters relevant to performance of functions -   

Dr E. CONSTABLE:  This is a very important clause.  It sets out some priorities for the commissioner.  I do not 
see any problem with that.  Having said that, although I do not want the minister to detail the percentage of time 
the commissioner should spend on these areas, given the many issues involving Aboriginal and Torres Strait 
Island children and young people, the commissioner could end up spending his or her entire time, and more, on 
just them.  How does the minister expect the person who takes up the role to order those priorities?  Regardless 
of what has been said about the budget - it is not a large budget - the commissioner will not be able to undertake 
a huge number of inquiries and investigations.  The commissioner will probably be able to undertake only one at 
a time and we might get three or four issues of any substance dealt with in a year if we are lucky.  How will the 
commissioner prioritise the many important issues he or she must consider - not just those concerning Aboriginal 
children but also others mentioned in the bill such as the vulnerable and disadvantaged and children who have 
been sexually abused while in the care of the Department for Community Development?  We could all name 10 
issues now that we would like the commissioner to start on and another 10 tomorrow.  How will the person 
undertake this enormous task and make it worthwhile for all of us?  How will that person choose in week one the 
direction that he or she will take? 

Ms S.M. McHALE:  I am glad the member supports the clause.  The best way to answer the question is to say 
that it is important to choose the right person.  It is important that the commissioner choose staff with the breadth 
of interest that will ensure that the commissioner and his office as a whole have the capacity to meet the balances 
that will be required in the division of the workload of the office.  I cannot quantify it and say that it should be 30 
per cent or 50 per cent.  A significant proportion of the workload in the first few years might be devoted to 
Aboriginal children.  The important points are that the commissioner will be guided in the management of its 
functions, that these things will be taken into account and that the commissioner will have regard for those 
matters.  It will be a matter for the commissioner to account to Parliament and to the minister for how he or she 
is ensuring that due weight is given to those matters.  Questions can be asked through Parliament and through 
other means about how those priorities are being given due attention.  For example, subclause (d) refers to 
adopting work practices that ensure that the commissioner is accessible to children.  It would probably be a 
common theme that underpins everything that the commissioner and his or her office does as far as practicable.  
The position would be the same with subclauses (d)(ii), (e) and (f).  It is really a question of how the 
commissioner manages to give priority to Aboriginal and vulnerable children.  It will be a matter of allowing the 
commissioner to determine a work plan that has those principles as the key driving forces.   

Clause put and passed. 

Clauses 20 and 21 put and passed. 

Clause 22:  Commissioner not to deal with individual cases - 

The ACTING SPEAKER (Mr P.W. Andrews):  The member for Darling Range might want to read his 
amendment for the record. 
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Mr J.H.D. DAY:  Thank you, Mr Acting Speaker.  The opposition does have a major concern with clause 22 as 
it is currently drafted, as I outlined in my second reading contribution.  We are concerned that the commissioner, 
as the clause stands at the moment, will be precluded from investigating in particular any individual cases when 
it may be in the public interest for such investigation to be undertaken.  In particular, we believe that it would be 
appropriate for the commissioner to have some sort of reserve power to be able to investigate particular cases if 
there is concern that they have not been adequately dealt with by other government agencies.  My amendment 
reads - 

Page 12, lines 1 to 13 - To oppose the clause with a view to substituting the following - 

22. Complaints to the Commission 
 (1) Where a complaint is made to the Commission that alleges that a young 

person has been, or is being, subjected to conduct or dealing that is improper, 
corrupt or criminal in nature, the Commission is to refer the complaint to an 
appropriate person or body for investigation and inform the complainant of 
the referral.  A referral is not to be made if the Commission has reason to 
believe that the complaint is a fabrication and either mischievous or made 
with malice. 

 (2) Except to an extent necessary to determine that a complaint has been made 
in good faith, or where subsection (4) applies, the Commission is not to 
conduct any inquiry or investigation of a complaint under subsection (1) but 
may, when referring it, require the person or body to report to the 
Commission the result of its investigation and, if the complaint is 
substantiated, any action taken or that will be taken. 

 (3) In subsection (1), conduct or dealing may have one or more of the 
characteristics described with respect to a young person despite their not 
having those characteristics when similar conduct or dealing occurs between 
adult persons. 

 (4) Where, after making a referral under subsection (2), the Commission 
concludes that any inquiry or investigation relating to the complaint is 
inadequate or is, or has been subject to inordinate delay in its completion, or 
the findings (if any) are inconclusive or inconsistent with the known 
circumstances or facts giving rise to the complaint, the Commission may 
require the person or body to provide a final report within a specified time or 
cancel the referral and undertake its own inquiry or investigation. 

 (5) Where the Commission cancels a referral under subsection (4), the relevant 
person or body is required to provide such assistance to the Commission as 
may be necessary for the Commission to complete its own inquiry or 
investigation. 

If this amendment is accepted, it certainly would not provide for the commissioner to undertake specific 
investigations relating to individual cases on a widespread basis.  We certainly do not believe that should be the 
case.  However, as implied in this amendment, we do believe that the commissioner should have the ability to 
undertake individual investigations when there is concern that an inquiry has not been adequately conducted by 
other government agencies.  By virtue of this amendment the commissioner would have the ability to refer 
particular complaints to other agencies and to provide some degree of oversight of those investigations.  When 
there was serious concern that an investigation had not been adequately carried out, or for some reason was not 
able to be fully carried out by another agency, the commissioner would be able to effectively call back the 
complaint, undertake an investigation and require that assistance be provided.  We see this as being very much 
an exceptional circumstance, and one that would not be used on a frequent basis at all.  Nevertheless, it is a 
provision that should be available for the commissioner to use under those very occasional circumstances when 
it might be necessary.  For that reason I move the amendment and hope that the government will give it serious 
consideration.   

The ACTING SPEAKER:  The first step is that we will vote on clause 22.  Therefore, the question before the 
chair at the moment is that clause 22 stand as printed. 

Dr E. CONSTABLE:  I would like to see something more like the amendment we have just heard from the 
member for Darling Range.  I draw the minister’s attention again to that case in Queensland the other day.  
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Where would someone in that situation have to go at the moment?  Would they have to go back to the 
department or, maybe, the Ombudsman, which would mean that the issue would be dealt with slowly?  I hope 
there would not be many such cases in any one year.  The amendment outlined by the member for Darling Range 
is a mechanism that might be the circuit breaker that would help in the sort of disastrous situation that occurred 
in Queensland.  I do not think that the arrangement set out in the current clause 22 would improve the situation 
in such an extreme case, and there are extreme cases from time to time that I believe need investigation by 
someone who is independent.  I therefore ask the minister to explain what is so satisfactory about the current 
situation in which a case like the Queensland case might occur and a person could be beating his or her head 
against a brick wall going back and forth to the existing agency or the agency that created the error in the first 
place.  That is not good enough, and we currently do not have a satisfactory mechanism for people in that 
situation.   

Ms S.M. McHALE:  I will deal first of all with the general issues raised by the member for Darling Range in his 
amendment.  I have grave concerns about the amendment as it is written.  Putting aside for one second my 
disagreement with his amendment, or his disagreement with the way we have constructed this clause around 
individual complaints, the way in which he has written his amendment would put the children’s commissioner 
almost in the role of sitting in judgment.  It is reprehensible to structure an amendment in this way because it is 
asking the children’s commissioner to make a judgment on whether a claim or complaint is frivolous or made 
with malice.  The amendment virtually asks the children’s commissioner to be the Corruption and Crime 
Commissioner or the police, or to at least second-guess how the Corruption and Crime Commission and the 
police will behave.  On one hand the member’s amendment asks the children’s commissioner to refer the case to 
the Corruption and Crime Commission, the police or some other body if it is improper or criminal in nature but 
the children’s commissioner would not do that if he or she believes the complaint is a fabrication, mischievous or 
made with malice.  I counsel the member for Darling Range that his amendment is fraught.  The commissioner 
cannot refuse to refer a case to the Corruption and Crime Commission because he or she believes it is a 
fabrication.  That is my first real worry about the member’s amendment. 

I will now deal with the member for Churchlands’ question about where the Queensland case she referred to 
would go were it to happen in WA.  I am quite happy to say that the case referred to was horrifying.  We would 
have to look at the case in terms of whether it was sloppy professional work, in which case it is equally 
appalling, or whether some improper motive was being impugned in the case.  I do not believe that we have been 
given the full details of the case.  A case such as that of improper behaviour occurring in Western Australia 
would be referred to either the Ombudsman or to the Corruption and Crime Commission.  If the amendment is 
passed, the reality is that the person in that case would be referred for investigation to the Ombudsman or to the 
Corruption and Crime Commission and would not go anywhere near the children’s commissioner until the 
investigation had been completed.  Therefore, I do not believe, even with the amendment, that there would be an 
immediate mechanism through the children’s commissioner for an investigation of that case.  With the member 
for Darling Range’s amendment, there may well be that opportunity at the end of either the Corruption and 
Crime Commission’s inquiry, the police inquiry or the Ombudsman’s inquiry.  However, in practice, a case such 
as that which occurred in Queensland would properly be referred to the Ombudsman or to the Corruption and 
Crime Commission.   

I will get back to the general argument about whether there should be individual complaints.  As I said in my 
summing-up of the second reading debate, we took a lot of advice from those people who have a real stake in 
and have been lobbying for a children’s commissioner.  We looked at various models.  Queensland does have an 
investigative model; New South Wales does not; the United Kingdom does not; I think Ireland might have one; 
and Scotland does not.  Again, there are different models for different jurisdictions.  We took the greatest 
account of the universal theme that the position must be one of advocacy.  If we adopt an advocacy role, which 
means advocating for children, it will be very difficult to fit into that model a sense of being a judge.  It is 
particularly difficult to ascribe a role to the children’s commissioner that requires a judgment that he or she not 
even refer a case to the appropriate bodies if there is a belief that the complaint is a fabrication or mischievous.  I 
therefore believe the amendment is fraught and I certainly do not accept it. 

Mr J.H.D. DAY:  I was interested to hear the minister’s comments but it is not possible to dismiss the issues we 
have raised quite as easily as perhaps has been done.  To me it is commonsense to include a provision giving the 
children’s commissioner the ability to refuse to refer a complaint if there is a belief, no doubt a reasonably held 
or serious belief, that the complaint is mischievous or made with malice.  It will simply ensure that some 
discretion is available to the commissioner if it is obvious that those conditions are evident.  However, if the 
minister has a good argument for not including that provision, perhaps some further consideration could be given 
to it.  The minister has said that she will not accept this amendment, but I suggest that she give the issues 
contained in the amendment a lot more consideration, as I expect there will be further debate about the issue 
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particularly when the bill is considered in the Legislative Council.  I therefore urge the minister to give serious 
consideration to all of the issues that have been raised, as some further discussion and possible negotiation might 
well be necessary. 

Clause put and passed. 

Clause 23 put and passed. 

Clause 24:  Independence of Commissioner -  

Dr E. CONSTABLE:  The next three or four clauses go to the heart of an issue that was raised in the second 
reading debate, and one that members on both sides of the house have referred to; that is, the independence of 
the commissioner.  Clause 24 begins by stating - 

Except as provided in this Act, the Commissioner is not subject to direction . . .  

That clause tells us that the commissioner is subject to direction and, of course, subsequent clauses go on to say 
that.  I believe, as do many other members of this house, that this office should be independent.  In fact, ideally, 
it should be an office like that of the Ombudsman, reporting directly to the Parliament.  The commissioner 
should be an officer of the Parliament, not someone subject to direction by the minister.  The sorts of issues that 
are likely to be investigated by the commissioner in some cases will be issues that are tied up with the activities 
and daily work of the Department for Community Development and other government departments.  When we 
consider the importance of the work of the commissioner related to the welfare and wellbeing of children and 
young people, there is a need for this person to deal with those issues without direction from the minister so that 
they can be seen with fresh eyes and can be delved into without the risk of the minister giving some direction or 
some comment, which may well be after reading a draft report and making comments on it and which may 
influence someone who is not independent.  Whatever the minister has said, this clause clearly indicates that this 
person will not be independent in the true sense of the word and in the sense of the independence of the 
Ombudsman.  No-one can direct the Ombudsman.  The Ombudsman reports to this Parliament without fear or 
favour.  That should be the case with the Commissioner for Children and Young People.  That person should feel 
absolutely free to report to this Parliament and to the members of this Parliament about issues related to children 
without the minister looking over that person’s shoulder.  This is independence with one arm tied behind the 
commissioner’s back.  I move -  

Page 13, line 3 - To delete “Except as provided in this Act, the” and substitute “The”.   

That clearly states that the commissioner will not be subject to direction by the minister or any other person in 
the performance of the commissioner’s functions.  It is absolutely clear that there would be no direction by the 
minister if we agreed to this amendment and subsequent amendments to other clauses.  It would set in stone what 
all members on this side of the house would like to see: a truly independent commissioner, who, in my view, is 
as independent as the Ombudsman, reporting to this Parliament and to no-one else.   

Ms S.M. McHALE:  I do not support the amendment.  It boils down to a question of whether members accept 
and follow the recommendations of the Burt Commission on Accountability.  We on this side of the house 
choose to learn from and follow the recommendations of the Burt commission.  It is as simple as that.  Members 
either do or do not support the recommendations of the Burt Commission on Accountability.  When members of 
the opposition were in government, they supported those recommendations.  However, in opposition they do not 
care about the Commission on Accountability.  I do not believe that.  I think they do care about the Commission 
on Accountability.  If they cared about it, they would not have an issue with this clause, and if they did not care 
about it, they would not have written it into the several pieces of legislation that they introduced into this house.  
The member for Churchlands has said that I cannot have it both ways.  I will borrow her language for a moment: 
she cannot have it both ways.  Either she believes in the Burt Commission on Accountability or she does not.  
The people have put members in this place, thinking that they are a good government.  Members must have 
believed in the Burt principles when they wrote them into the legislation for the State Records Commission, 
which, to remind members, comprises the Auditor General, the Information Commissioner and the Ombudsman.  
The same provision is contained in the acts for those three commissioners.   

Members opposite might say that this legislation is all about children.  This bill is about children, but it is also 
about good governance.  This provision is absolutely clear to me.  I am staggered that members opposite are 
trying to link the principles of accountability to some spurious argument about the independence of the 
commissioner.  I will say it once again: I do not support the amendment.  I think it is good governance to reflect 
the principles of the Burt Commission on Accountability.  There are a number of very good examples, including 
the Director of Public Prosecutions; the Inspector of Custodial Services, who most of us would say is 
independent; and a number of other commissioners for whom this clause is absolutely acceptable.  However, for 
some reason members want to tie it to a political argument about fettering the independence of the 
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commissioner.  I want members to think about what they are trying to do.  I certainly will not agree to this 
amendment.  If they get it through the upper house, I think we will have a problem, because this is basic 
legislative protection and accountability.  I do not think members can draw a bow between independence and 
this clause.   
Dr E. CONSTABLE:  A moment ago the minister referred to the Ombudsman.  I am happy to stand to be 
corrected, but I understand that the Ombudsman is not directed by anyone.  This proposed arrangement is not the 
same arrangement that exists for the Ombudsman.  If it is, I am happy for the minister to correct my 
understanding of the role of the Ombudsman. 

Ms S.M. McHale:  I said that the Ombudsman was one of the three commissioners of the State Records 
Commission of Western Australia. 
Dr E. CONSTABLE:  I am sorry, I thought the minister was aligning the Ombudsman with this. 

Ms S.M. McHale:  I was telling members who are not aware - I know you are - of who the commissioners are. 
Dr E. CONSTABLE:  Is it okay for the Ombudsman to report directly to Parliament but not anybody else?  
Why is the ultimate accountability not an officer of the Parliament who reports to the Parliament?  The 
minister’s tirade a moment ago about the report of the Burt Commission on Accountability is spurious.  As a 
Parliament, we can decide that, as far as accountability is concerned, this Parliament is the ultimate in 
accountability.  I believe that.  That is why the Ombudsman does not report to a minister but reports directly to 
this Parliament and is an officer of this Parliament. 
Ms S.M. McHale:  I will give the member another point of view.  The Ombudsman’s legislation predates the 
Burt commission. 
Dr E. CONSTABLE:  It might very well predate it.  However, we have not changed it, and I doubt that we 
would.  I would certainly vote against it if the government tried to.  I am a firm believer in having a number of 
senior officers of this Parliament who work for the good of this state report directly to the Parliament.  I believe 
that the commissioner for children and young people fits into that category.  That is what we are talking about.  
The tirade and veiled abuse we just got from the minister has no part in this argument.  It is a point of view.  If 
the minister does not agree with my point of view, that is fine. 
Ms S.M. McHale:  This commissioner will report to Parliament. 
Dr E. CONSTABLE:  No.  We are talking about direction from a minister.  I am saying that the commissioner 
is not independent.  The commissioner must carry out these duties with one arm tied behind his or her back 
because he or she takes direction from a minister.  I want to know why that is the case.  I want this commissioner 
to be independent of the minister and independent of the minister’s direction.  That is just as much a valid point 
of view as the one expressed by the minister.  In her summing up, the minister tried to argue that the 
commissioner will be independent.  The commissioner will not be independent, and the minister should 
recognise that.  She cannot have it both ways.  She cannot say on the one hand that the commissioner is 
independent, which the government attempts to do in clause 24, and on the other say that the minister will give 
the commissioner directions; it does not add up. 

Mr M.W. TRENORDEN:  I was listening to this debate in my room and had to come into the chamber when I 
heard the minister’s hypocrisy about the Burt Commission on Accountability.  This government likes to make a 
great deal about independence.  The Auditor General is an officer of this chamber.  He has no independence in 
this state whatsoever.  Western Australia is one of the few states in which the Auditor General does not have a 
degree of independence.  The Auditor General is reliant upon the government for his budget, and the proposed 
children’s commissioner will be reliant upon the government for his or her budget.  The hypocrisy of the 
minister should not be allowed to go unchallenged.  The minister has not paid any attention to the Burt 
commission. 

Only one officer of this chamber has a degree of independence, and the minister just said that that act was 
established before the royal commission.  Between the establishment of the royal commission and today, the 
government has made no attempt to give independence to officers.  It is absolute hypocrisy to say that this 
position will have any degree of independence.  The commissioner will be reliant upon the minister for direction 
and upon Treasury for the budget.  The budget will not come out of this chamber.  If there were a degree of 
independence, a committee of this Parliament would establish the budget, which would at least give the 
appearance that the Parliament was doing it rather than the executive.  In this case, as with the Auditor General, 
the minister cannot run an argument that there is any independence, and it is fallacious for the minister to do so. 

Mr J.H.D. DAY:  This issue goes to the heart of one of our concerns about some aspects of the bill, which is the 
degree of independence of the commissioner from the minister and the government.  A fundamentally different 
approach is being taken by the opposition and non-government members, on the one hand, and the government 
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on the other hand.  The minister has talked about transparency, accountability and so on.  Of course, opposition 
members very much want to see those notions put into effect.  Transparency and accountability are things that 
have been conspicuous by their absence in many actions of the Gallop Labor Government.  I am not talking 
about this minister in particular, but there are many aspects and examples where it has not applied as far as the 
Gallop government is concerned, despite all the lavish promises that were made before the 2001 election.  For 
example, one that comes to mind - I am digressing a bit - is the leader of the Labor Party, the now Premier, 
promising that all cabinet decisions would be made public within a certain period and made available on the 
Internet!  When will that happen?  We are five years on from the first election of this government and we are still 
waiting to see that happen.  That is another example of accountability and transparency being completely 
jettisoned by the current Labor government once it got into office. 

As far as these issues are concerned, the minister has referred to the Burt commission of inquiry on government 
accountability.  We do not reject the principles of that inquiry at all.  Indeed, we want them to be put into effect.  
I must admit that I have not recently looked at the report of the commission.  If I had had time in the last day or 
so, I would have done so.  I make that qualification.  My understanding is that the Burt commission was referring 
to the accountability of the executive to Parliament, rather than the accountability of officers such as the 
commissioner, who will be appointed as a result of this legislation, to the executive.  All the concerns that 
developed in the late 1980s about WA Inc and so on related to the lack of accountability and transparency as far 
as the then executive was concerned - the then government, minister and Premier - to Parliament.  It was before I 
became a member of this Parliament, but I very much recall from my general observations that Parliament had a 
great deal of difficulty in extracting information from the then government and ministers and in getting truthful 
answers in many cases.  As I recall, that was the origin of the issues considered by the Burt commission.  As I 
said, it was about issues of accountability of the executive to Parliament rather than the accountability of 
independent officers, such as the commissioner, to the executive.  This is about the executive having a strong 
degree of control or ability to obtain information from the minister or to give directions to the minister.  That is 
something we have concerns about.  It may be the general intention of the minister that there will not be 
directions about particular inquiries and so on.  We want a commissioner to be accountable to Parliament and to 
report directly to Parliament, rather than this half-hearted approach that is being taken by the government. 

Ms S.M. McHALE:  The legislation does not allow the minister to direct inquiries.  It is as clear as that.  It does 
not allow the minister to direct the commissioner on anything other than general policy.  As I have said before by 
way of example, that might mean travelling first class or business class.  It might mean the government of the 
day’s industrial relations policies; it might mean gender equity on boards and commissions.  The minister cannot 
give direction to the commissioner on specific matters.  The difference of opinion is that the opposition wants an 
officer of Parliament who is not accountable to a minister.  That is the model that I believe the opposition is 
developing: an officer of the Parliament who is not accountable to the minister.  Our model is a commissioner 
who reports directly to Parliament but is accountable to a minister.  I think that is what we are arguing about 
now.  An officer of the Parliament is someone like the Parliamentary Inspector of the Corruption and Crime 
Commission.  If that is what the opposition wants, we are not delivering that.  However, if it wants an 
independent commissioner, we are delivering that, but we are delivering an independent commissioner for whom 
a minister is accountable.  I do not think that is a bad thing; I actually think that is a good thing. 

Mr M.W. TRENORDEN:  There was a famous case back in either the late 1980s or the early 1990s when Mr 
Neville Smith was the Acting Auditor General.  The argument was that the Auditor General could not be 
directed.  However, the government of the day, which I think was the Dowding government, did direct the 
Auditor General by just affecting his budget.  In fact, the Auditor General made the mistake of giving to the 
executive of the day the run-down of what he intended to do in the course of the administration’s term, and he 
had his budget slashed because the executive of the day did not like what it heard.  If the minister controls the 
money, the minister controls the officer. 

Amendment put and a division taken with the following result - 
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Ayes (16) 

Mr D.F. Barron-Sullivan Dr E. Constable Mr P.D. Omodei Dr S.C. Thomas 
Mr M.J. Birney Mr J.H.D. Day Mr A.J. Simpson Mr T.K. Waldron 
Mr T.R. Buswell Ms K. Hodson-Thomas Mr G. Snook Mr G.A. Woodhams 
Mr G.M. Castrilli Mr J.E. McGrath Mr T.R. Sprigg Dr G.G. Jacobs (Teller) 

Noes (24) 

Mr P.W. Andrews Mr J.N. Hyde Mr M. McGowan Ms J.A. Radisich 
Mr J.J.M. Bowler Mr J.C. Kobelke Ms S.M. McHale Mrs M.H. Roberts 
Mr A.J. Carpenter Mr R.C. Kucera Mr A.D. McRae Mr T.G. Stephens 
Mr J.B. D’Orazio Mr F.M. Logan Mr N.R. Marlborough Mr P.B. Watson 
Mr S.R. Hill Ms A.J.G MacTiernan Mr A.P. O’Gorman Mr M.P. Whitely 
Mrs J. Hughes Mr J.A. McGinty Mr J.R. Quigley Mr D.A. Templeman (Teller) 

            

Pairs 

 Mr M.J. Cowper Mr E.S. Ripper 
 Mr M.W. Trenorden Mrs D.J. Guise 
 Mr R.F. Johnson Mrs C.A. Martin 
 Ms S.E. Walker Dr J.M. Edwards 
 Mr D.T. Redman Dr G.I. Gallop 

Independent Pair 

Dr J.M. Woollard 

Amendment thus negatived.   

Clause put and passed. 

Clauses 25 to 27 put and passed. 
Debate adjourned, on motion by Ms S.M. McHale (Minister for Community Development). 

House adjourned at 10.22 pm 

__________ 
 


